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CHAPTER 1
THE PUNJAB SETTLEMENT AND THE CONSTITUTION OF THE TRIBUNAL

. _ An Accord called 'The Punijab Settlement' was
signed at Wew Delhi between the Prime Minister of India and Sant
Harchand Singh TLongowal, President of the Shiramani Akali Dal, on
the 24th July 1985, paragraph 9 whereof bearing on the question of
sharing of River Waters reads as under:- '

"9,.SHARING OF RIVER WATERS:

9.1. The farmers of Punjab, Haryana and Rajasthan
will continue to get water not less than what
they are using fram the Ravi-Beas System as on
1-7-1985. Waters used for consumptive purposes
will also remain unaffected. Quantum of usage
claimed shall be verified by the Tribunal
referred to in Para 9.2 below;

9.2. The claim of Punjab and Haryana regarding
the shares in their remaining waters will be
referred for adjudication to a Tribunal to be
presided over by a Supreme Court Judge. The
decision of this Tribunal will be rendered within
six months and would be binding on both parties.
all legal and constitutional steps in this
respect to be taken expeditiously;

9.3. The construction of the SYL Canal shall
continue. The canal shall be completed by 15th
August 1986." '

In pursuance of the above Settlement, the
President of India promilgated an Ordinance on the 24th January,
1986 called 'The Ravi and Beas Waters Tribunal Ordinance, 1986'
{Ordinance No. 2 of 1986), 'to provide for the constitution of a
Tribunal for the verification of the quantum of wusage of water
claimed by the farmers of Punjab, Haryana and Rajasthan from the
Ravi-Beas system as on the lst day of July, 1985, and the waters
used for consumptive purposes and for the adjudication of the
claim of Punjab and Haryana regarding the shares in their
remainipg waters.' Section 3 of the Ordinance conferred power on
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the Central Govermment to constitute a single member Tribunal to
be presided over by a person nominated by the Chief Justice of
India from amongst persons who at the time of such nomination are
Judges of the Supreme Court for the verification and adjudication
of the matters referred to in paragraph 9 of the Punjab
Settlement., Accordingly, the Ravi and Beas Waters Tribunal was
set up by Notification No. S§.0. 28(E) dated 25th January, 1986 to
be presided over by Shri Justice V.Balakrishna Eradi, a Judge of
the Supreme Court of India, for the verification and adjudication
of the matters referred to in Reference No. F.15 (2)85-IT of even
date of the Ministry of Water Resources, Government of India.
Later, on the 18th March, 1986 a Bill to replace the aforesaid
Ordinance was also introduced in Parliament’ (Lok Sabha).

In the mearwhile it was felt that the object
could be better achieved by the constitution of a Tribunal under
the provisions of the Inter-State Water Disputes Act, 1956 (Act
XXXIII of 1956), (hereinafter called 'the 1956 Act'), thgough a
suitable amendment. Accordingly, Parliament inserted A new
provision, section 14, by the Inter-State Water Disputes
(Amendment) Act, 1986. The newly added section 14 reads as
under ;~ '

*14, (1) Notwithstanding anything contained in
the foregoing provisions of this Act, the Central
Government may, by notification in the Official
Gazette, constitute a Tribunal under this Act, to
be known as the Ravi and Beas Waters Tribunal for
the verification and adjudication of the matters
referred to in paragraphs 9.1 amd 9.2,
respectively, of the Punjab Settlement.

{2) When a Tribunal has been constituted under
sub-section (1), the provisions of sub-sections
(2) and (3) of section 4, sub-sections (2), (3)
and (4) of section 5 and sections SA to 13 (both
inclusive) of this Act relating to the
constitution, jurisdiction, powers, authority and
bar of jurisdiction shall, so far as may be, but
subject to sub-section (3) hereof, apply to the
constitution, jurisdiction, powers, authority and
bar of jurisdiction in relation to the Tribunal
oonstituted under sub-section (1l}.



(3} when a Tribunal has been constituted under
sub-section (1), the Central Government alone may
suo moto or at the request of the concerned State

. Government refer the matters specified in
paragrachs 9.1 and 9.2 of the Punijab Settlement
to such Tribunal.

Explanation For the purposes of this section,
'Punjab Settlement' means the Memorandum of’
Settlement signed at New De1h1 on the 24th day of
July, 1985 "

" Tn consequence  of this amendment., the
Ordinance was repealed. On 2nd April, 1986, by Notification No. S.
0. 169(E), the Central Government in exercise of the powers
confarred upori it by sub-section (1) and sub-section (2) of
section 14 of the 1956 Act constituted the Ravi and Beas Water$
Tribunal for the verification and adjudication of the matters
referred to in paragrachs 9.1 and 9.2, respectively, of the Punjab
Settlement, The constitution of the Tribunal is as under:- :

1. shri Justice V. Balakrishna Eradi, Chairman
Judge of the Supreme Court,

2. Shri Justice A.M. Ahmadi, . Member
Judge, Guiarat High Court. .

3. Shri Justice P.C. Balakrishna Menon, Member |
Judge, Kerala High Court.

The headquarters of the Tribunal was fixed at New Delhi.

The Tribunal held its first sitting on April
10, 1986 and directed issue of notices to the States of Puniab,
Aaryana and Rajasthan to file their statements of case and claims
mertaining ta the matters mentioned in the Reference by May 5,
1986 and directed that the preliminary hearing of the case by the
Tribunal be held on May 12, 1986. On May 12, 1986, the Tribunal
directed that the parties may file their rejoinders and documents
on Point No.l of the Reference on or before May 24, 1986 and
directed that the case be heard on Point No.l from May 26, 1986,
However, on May 23, 1986, at the request of the State of Haryana,
the case was adjourned to June 3, 1986. The hearing of the case
started on June 3, 1986 on Point No.l. The hearing on Point No.l
was concluded on July 11, 1986. Hearing on Point No.2 camenced



on July 28, 1986 and the hearing on this point was concluded on
December 22, 1986,

Prior to the hearing of the case, the
Tribunal visited the three States to have a first hand information
about the System and Project Sites of the two rivers in gquestion.
The visits were as follows:

1. State of Harvana April 26, 21 and 22, 1986.
2, State of Rajasthan Ppril 28, 29 and 30, 1986.
3. State of Puniab May 14, 15, 16 and 17, 1986.

The State of Punjab filed their Statement of
case and 19 exhibits, The State of Haryana filed their Statement
of case and 31 exhibits. The State of Rajasthan filed their
Statement of case and 7 exhibits,

A list of the exhibits filed by the three States is appended.
{See Appendices 15, 16 and 17 respectively at Pages 335-339)



CHAPTER II
TERMS OF REFERENCE

. ‘ R Simultaneously, in exercise of the powers
conferred by sub-section (3) of section 14 of the 1956 Act, the
Central Government referred the following two matters for
verification and adjudication by the aforesaid Tribunal:-

"(1)The farmers of Punijab, Haryana and Rajasthan
will continue to get water not less than what °
they were using from the Ravi-Beas System as on
1-7-1985. Waters used for consumptive purposes
will also pemain unaffected. Quantum of usage
claimed shall be verified by the Tribunal.

2. The claim of Punjab and Haryana regarding the
shares in their remaining waters will be
adjudicated by the Tribunal."

The Tribunal was expected to submit its report within a period of
six months from 2nd april 1986, the date of reference. The period
- for submission of the Report was extended thereafter.

‘It may at this stage be mentioned that the
language employed by Item (1) of the reference is verbatim the
same as found in paragraph 9.1 of the Punjab Settlement except
that in Ttem (1) of the reference, the expression 'were using ' is
employed whereas in paragraph 9.1 of the Settlement, the
expression used is 'are using'. We are pointing out this
variation at this stage because certain submissions were made in
. the course of the hearing based on this wvariation found in
paragraph 9.1 of the Settlement and Item (1) of the reference to
this Tribunal. We will deal with the submissions in this behalf
at the appropriate stage. -



CHAPTER 111
THE RIVERS

The rivers, the Ravi and the Beas belong to
the Indus System. The Indus System of rivers comprises the main
river Indus and its tributaries, the Kabul, the Jhelum and the
Chenab, often described as the Western rivers and the Ravi, the
Beas and the Sutlej in the E®ast., The main river Indus rises in
Tibet from behind the Himalavas north of Kailash Mountain, flows a
course of 2900 Km, through Jammu and Kashmir and Pakistan before
debouching into the Arabian Sea near Karachi, The Ravi rises in
Himachal Pradesh, enters the plains near Madhopur in Punjab,
skirts along the internaticnal boundary between India and Pakistan
until it merges into the Chenab. The river Beas flows from its
headwaters in Mandi, Himachal pradesh, and after [lowing for about
460 Km. meets the Sutlej. Like the main Indus river, the Sutlej
rises in the Tibetan Plateau near Mansarovar Lake, is augmented by
the waters of Beas at Harike and flows into the Chenab at Panjnad
in pakistan. :



PHYSIOGRAPHY, SOIL, CLIMATE, RAINFALL, ETC.

GENERAL

The Indus Basin from the snows of the
H:.malayas to the Arabian Sea has a drainage area of about
1,165,500 Sq. Km. most of which lies in India and Pakistan, except
for 13 per cent lying in Tibet and Afghanistan. Within India, the
Indus basin includes the whole of Jammu and Kashmir and Punjab and
parts of Himachal Pradesh, Haryana and Rajasthan. Fed by melting
snow, the Indus and its tributaries are perennial but with wide
seasonal variations in the flow during the year. The leanest flow
period, for these rivers is winter. In February, the Indus, the
Jhelum and the Chenab begin to rise while the three Eastern rivers
rise during the May-June :

INDUS BASIN. STATEWISE DRATNAGE ARFAS

State Drainage area in Sg. Km. .
Jamma and Kashmir 193,762
Himachal Pradesh 51,358
Punjab 50,302
Haryana : 9,939
Rajasthan 15,814
Chandigarh 114
Total cenn 321,289

The catchment basin of the Ravi is 14,442 Sq. Kms. and that of the
Beas is 20,303 Sg. Fms.

PHYSIOGRAPHY : .
PUNJAB: The State of Punjab is spread over
an area of 50,362 Sg.Km. It has two maior physiographical
divisions, namely, the sub-montane tract and the alluvial plains.

The sub-montane tract which lies between the
Hunalayas ard the Indo-Gangetic plains, includes the upper
portions of the three districts of Gurdaspur, Hoshiarpur and
Ropar. Soil erosion is a serious problem in parts of this region.



The plains arz part of the Indo-Gangetic
plain and comprise the eight districts of Amritsar, Kapurthaia,
Jalandhar, Ludhiana, Patiala, Sangrur, Bhatinda and Firozpur and
the lower portions of the three districts of the sub-montane
tract,

The three principal rivers in the State - the
- Sutlej, the Beas and the Ravi ~ are all snow-fed and perennial.

HARYANA: This is a small State having a
total area of 44,212 Sq.¥m. In the Worth, it is bounded by the
Siwalik range, and in the East by the Yamuna. The Aravalli range,
running Scuth of Delhi through the Gurgaon and Alwar districts and
on to the desert of Bikaner, forms the boundary to the South-West.
To the West, the Ghaggar stream forms part of the boundary between
Haryana and Punijab.

The State lies in the basins of the Indus
and the Ganga, and is formed almost entirely of alluvium., Its
Worth-Eastern district of Ambala lies largely in the foothills of
the Siwaliks, Karnal and Rohtak districts are in the plains to the
South of the Aravalli range. Extensive sand dunes, several metres
in height, run in a contiquous strip of desert, 7,770 Sg. Km, in
area adjoining Rajasthan. There is a gradvual rise from the plains
" towards the Schna plateau and the Aravalli range.

The Harvana plain has an average elevation
of 283 M. above sea level. Sand dunes occur in parts of Sirsa,
Fatchabad, Hissar, Bhiwani, Dadri, Maherndragarh, Narnaul, Rewari
and Jhajjar Tehsils. The height of the Aravali range varies
considerably; the highest point being 518 M. above sea level. The
Morni hills with an elevation of 1,499 M. in the Naraingarh tehsil
of ambala constitutes the highest point in Haryana. The Pinijore
gardens, a famous tourist spot, are at a height of 676 M. above
Sea level.

The State can royghly be divided into two
tracts, namely, the Ghaggar tract and Western Yamuna tract; the
first forming almost 3/5th of the region. 1In the South, the
Sahibi 'Nadi' rises in the Alwar series of the Aravalli hills and
eventually falls into the Yamuna, crossing the Ghaggar and Rewari
tehsils of the State.



‘ . RAJASTHAN: This second largest State in the
country having an area of 342,271 Sq.Km. can be divided into four
physiographic divisions, viz:-

(1) Aravalli Range and the Hill Reglon

(2) Western Sandy Plains

(3) Eastern Plains; and

(4) South-Eastern Pathar (Hadoti Plateau).

The Aravalli Range is the dominant mountain range. Though not
uniform in width, it runs diagonally across the State from the
North-East near Delhi for a distance of 692 Km. to the South-West
upto the plains of Gujarat., Within Rajasthan, it runs from Khetri
in the North-East to Khed-Brahma in the South-West, about 500 Km.
fram Delhi. Near Khetri it becomes more praminent and forms
well-marked ranges to the west of the Sambhar Lake. The lake
itself is an important basin of interior drainage, occupying an
area of about 145 Sqg.Km. Fram Ajmer onwards the Aravalli Range
has a width of 50 Km. and begins to throw out spurs to the South
and South~East towards Udaipur and Dungarpur. It has a higher
"elevation in the South-West, and the Gurushikhar peak at Mount Abu
rises to 1,727 M. above MSL.

The ptains to the West of the Aravalll
constitute the Western sandy, semi-arid to arid region. Large
areas of Bikaner, Jodhpur and Jaisalmer districts lie in this
region., The monotony of the desert is broken by isclated patches
of scrub jungle and stunted vegetation., There are also numercus
small hillocks dotting the area. The mean elevation of the State
ranges between 214 and 1,300 M., the major portion of the State
being less than 370 M, above MSL,

SOILS

PUNJAB: The sub-montane region has forest
and hill soils, which range from slightly acidic to highly acidic
in reaction, and which are in different stages of podsolization.
Though rich in humis, they contain very little soluble salts and
are somewhat deficient in lime and phosphoric acid. The districts
of Firozpur and Bhatinda have desert soils which not only lack
moisture, but are also deficient in organic matter, nitrogen and
phosphorus,

The most predaminant soil groups in the State
belong to the class of Indo-Gangetic alluvium and are found in the
remaining area. The scil crust has an average depth of 25 om.
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It contains 10 to ‘15 per cent clay. The crust contains sodium
salts and the control of their movement is a major problem. The
soils are deficient in nitrogen and organic matter. The alkaline
and saline soils are highly deficient in nitrogen, phosphorus and
potassium. The prcblem of salinity and alkalinity is very acute
in the districts of Amritsar, Firozpur and Sangrur and acute in
Gurdaspur, Jalandhar, Kapurthala, Ludhiana and Patiala districts.

HARYANA: The soils of Haryana largely
consist of alluvium containing sand, c¢lay, silt and hard
calcareous concentrations, In the southern region known as the
Khadar, the alluvium consists of sand and same silt deposited by
rivers and small mountain-streams. Broadly, the State can be
divided into five soil regions:-

{i) Desert soils - These are found in parts of the Hissar,
Mahendragarh and Gurgaon districts where the annual rainfall is
less than 300 mm. These soils are deficient in nitrogen,
phosphorus and potash.

(ii) Siorozen soils - These are found in parts of the Rohtak,
Hissar, Gurgaon and Mahendragarh districts where the annual
rainfall wvaries from 300-500 mm. Salinity and alkalinity are
serious problems, particularly in irrigated areas., Erosion by
wind is camon. Almost all these soils are deficient in nittogen,
phosphorus and potassium,

(iii) Arid brown soils - These are found in parts of the Gurgaon,
Karnal, Rohtak -and Jind districts, where the annual rainfall
varies fram 500-650 mm. Salinity and alkalinity are serious
probléms. There are also problems of wind and water erosion.
These soils are very deficient in nitrogen but contain phosphorus
and potassium,

(iv) Tropical arid brown soils - These are fourd in the remaining
parts of Karnal and in major parts of Ambala district where ‘the
annual rainfall" ranges between 750-900 nmm. Water-logging,
drainage, salinity and alkalinity are fairly serious problems.
These soils are deficient in nitrogen, phosphorus and potassium.
(v) Reddish brown soils - These are found in parts of the Ambala
district where the annual rainfall.ranges between 1000-1500 mm.
The erosion of soil due to run-off is a very serious problem, The
solls are mildly acidic to neutral in reaction and deficient in
nitrogen and phosphorus but contain potash, zinc and iron.
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RAJASTHAN:- The soils of Rajasthan can be
divided into the following seven cateqories:-

(i} Desert soil;

(ii) Grey and brown (desert soil);

(1i1) Red and yellow soil;

(iv) Ferruginous red soil;

(wv) Mixed red and black soil;

(viy Medium black soil; and

{vii) Alluvial soil.

The desert soil occupies the largest area.

The whole of the State, west of the Aravallis, upto the
International border with Pakistan is covered by sand dunes. The
soil contains about 90 to 95 per cent sand and about 5 to 7 per
cent clav. Phosphates, together with nitrates, make these desert
sands potentially fertile for growing agricultural crops and
plants but since water 1is scarce, the entire tract remains
unproductive,

Grey and brown (desert) soil oocurs in the
districts of Barmer, Jhalawar, Jodhpur, Sirohi, Pali, Nagaur,
Sikar and Jhunjhunu. The whole of this area lies west of the
Aravallis and is characterised by vast stretches of sandy plains,
broken at places by hillocks and rock cutcrops. The fertility of
the soil, which is saline and alkaline, increases towards the east
and north-east.

, Red and yellow soil occurs in the western
parts of the districts of Udaipur, Bhilwara and Ajmer. Silty
loams to silty clay loams are common. It has good moisture
holding capacity.

Ferruginous red soil occupies the central
and southern part of Udaipur district and the whole of the
Dungarpur district. Compared to the heavy and medium black soils,
it has a lower content of lime, potash, iron oxide and phosphorus.
In different areas the red soil varies greatly in depth and
fertility. It is of lighter texture, porous and friable in
structure and invariably free from 'Kankar' nodules,

: ‘Mixed red and black soil is found in the
eastern parts of the districts of Udaipur, Chittaurgarh,
Dungarpur, Banaswara and Bhilwara. The pH value of the soil is
neutral to alkaline. Medium black soil is mostly found in the
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“districts of Kota, Bundi and Jhalawar in the south-eastern part of
the State. The soil in this region is black and deep. On the
basis of the colour on the surface, the soils in this region have
been grouped into heavy soil, medium heavy soil and red and yellow
soil.

Alluvial soil occupies the north-eastern
parts of the State, comprising the districts of Alwar, Bharatpur,
Jaipur and Sawai Madhopur and the Central part of the Ganganagar
district. It is red in colour and deficient in lime, phosphoric
acid and humis. It varies in texture from clayey to sandy loam.
In same parts it contains kankar, which lies either in sands or
sandy clays, sometimes holding gravel.

The principal soil types found in the
various districts in the basin are shown in the table below:-

Soils of Indus BRasin

]

Name of the State/  Predaminant types

District of soils
PONJAB
Hoshiarpur Alluvial,brown hill (on sand
stones and shales)
Jalandhar Alluvial
Iadhiana Alluvial, chestnut brown (alluvial)
Firozpur Chestnut brown (alluvial),desert
amritsar Alluvial, chestnut browm (alluvial)
Gurdaspur Alluvial, brown hill (on sand
‘ : stones and shales)
Kapurthala : aAlluvial
Bhatinda Chestnut brown (alluvial)
Sangrur Chestnut brown (alluvial), alluvial
Patiala Alluvial, chestnut brown (alluv1al)

Ropar Alluvial
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HARYANA

Hissar . Chestnust brown (alluvial), desert
Jind Chestnut brown {alluvial},alluvial
Karnal Alluvial -
ambala Alluvial

RAJASTHAN
Ganganagar Chestnut brown (alluvial),desert
Bikaner : Desert

CHANDIGARH
Chandigarh alluvial

PUNJAB: The climate is essentially of a
continental character. During summer (April to June) the
temperature shoots up to almost 43°C, and is associated with heat
waves and occasional dust storms. Durmg winter (October to
March} the temperature drops to about 4 % and below. Occasionally
there are winter showers. '

The south-west monsoon brings rain between
July and September, while the winter rains caused by depressions
are crucial for rabi crops. The annual rainfall in the plains
varies between 400 and 800.mm. and in the sub-montane districts
between 800 and 1,150 mm. The average rainfall in the two regions
of the State in different seasons, is given below:-

(Average for 5 years, 1980-84, mm.)

Season , Sub-montane Plains
Hot weather season 147 : 88
{April to June) ’ ‘
Rainy season 574 ' 445
{July to September) ‘ '

Cold weather season 97 55

{October to March)  ~——— —
818 588
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HARYANA :- The climate over the vyear is of a

continental character, very hot in summer with the mercury rising
to over 40°C in the "onths of May and June and very cold in winter
with the temoeratura dropping to almost 2°C to 3°C in January.
Cool -winds wilh ocrasional western disturbances bring rain during
winter while summer is characterised by hot winds and occasional
d1st-storms, particularly in sandy and dry tracts of Mahendragarh’
and Hissar.
) The rainfall in Haryana State is scanty and
erratic. It is highest (about 2,160 mm) in the foot-hills, and
the lowest (250 to 380 mm) in the south, The rainfall is
distributed between the monsoon rains from the middle of June to
September, on which the autumn crop and spring sowing depend and
the winter rains from December to February, which benefit the rabi
crop. About 80 per cent of the total rainfall occurs in the
period from July to September and this concentration of rainfall
occasionally causes floods affecting large areas.

RAJASTHAN:- The climate of this State, which
has large tracts of desert and semi-desert’ areas, is characterised
by extreme temperatures, severe drought conditions and high winds.
The summer (March to June) is severe and intense, scorching with
temperature rising to nerely 48® (C. The winter (October to
February) is quite cold with the temperature falling below
freezing point at certain places. The scil which is sandy heats
up rapidly during the day and cools down egually fast as the sun
sets, cauvsing wide differences in the maximm and minimum
temperatures. The State is perhaps the driest in the country.

Rajasthan receives rain from both the
Arabian Sea and the West Bengal branches of the south-west
monsoon, and 80 to 90 percent of the rain in the State is
precipitated in the period from June to September. The 50 am,
isohyetal line which runs along the western edge of the Aravalli
range divides the State into two parts. To the east and south of
this line, the rainfall gradually in¢reases, whereas to the west
it rapidly decreases. On an average the State receives 53.6 cm.
of rainfall, but there are wide variations in its distribution.
Jaisalmer and Bikaner in the west receive hardly 17 and 29 cm. of
rain respectively while Banswara and Jhalawar in the east receive
about 93 cm.
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Same rain is accarmpanied by local thunder
storms., Jhalawar and Jaipur have 40 to 45 days of thunder storms
in a year while Ajmer and Kota have 30 to 45 days. Jodhpur has
about 20 days whereas Bikaner and Barmer have only about 10 days.
Ganganagar rarely experiences thunder storms. .
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CHAPTER V
. PRE~-PARTITION DEVELOPMENT

Until the middle of the Nineteenth century a
network of inundation canals had been built for supplying water to
low land areas adjacent to the rivers during the summer months,
but soon thereafter several large canal systems came to be
constructed, the first being the (Upper) Bari Doab Canal, a
perennial canal on the Ravi completed in 1859 supplying water to
about a million acres lying between the Ravi and the Beas. Next
came the Sirhind Canal Project on the Sutlej undertaken in 1872-73
and opened in 1882 intended to irrigate about three million acres
lying in Punjab and the adjoining Princely States of Patiala,
Nabha and Jind. The construction of a permanent headworks at
Madhopur was planned and undertaken in 1868 but befcore the
headworks could be camnissioned, it was seriously damaged by
floods necessitating a revision of the project in 1874, The
Lower Chenab Canal and the Lower Jhelum Canal were placed in
operation in 1892 and 1901 respectively. The Triple Canals Project
comprising the Upper Jhelum Canal and the Upper Chenab Canal and
the Lower Bari Doab Canal were campleted by about 1915,

The advent of the First World War did not
impede the development effort and by 1919 a number of new projects
were proposed, prominent among them being (1) the Sutlej Valley
Project: {(2) the Sukkur Barrage Project; and (3) the Bhakra
Project, the first comprising a system of three headworks and nine
canals from the Sutlej- with two off-taking canals meant to
irrigate new areas in Punijab, Bahawalpur and Bikaner; the second
camprising a barrage across the Indus and the third intended to
irrigate areas in South-East Punjab and Bikaner from a storage of
2.76 MAF at Bhakra. The State of Bahawalpur objected to the Sutlej
Valley Project on the ground that since the available waters did
not meet with its needs and those of Puniab, no water could be
spared for Bikaner, a non-riparian State. The Haveli Project
conceived in 1937 was campleted by 1939 and Punjab had commenced
work on the Thal Project. Sind apprehended that the construction
of a storage reservoir on the Sutlej at Bhakra would adversely
affect the operation of the inundation canals and produce a
shortage of water for the Sukkur Barrage canals. — The Gang canal
taking off from Ferozpur Headworks was opened in 1927 to irrigate
the areas of Bikaner. By about 1932 all the canals of the Sutlej
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Valley Project were caompleted. Following the protest lodged by
State of Bahawalpur, a Comittee of Experts known as the Anderson
Comittee was appointed, which submitted a unanimous report. The
recamendations of this Camnittee were accepted by the concerned
parties and the Government of India in 1937, So far as the
conplaint of Sind was concerned, a Camission known as Rau
Cammission was appointed ‘in 1941 which submitted its report in
July 1942. The recommendations made by this Comnission were not
acceptable to both Punjab and Sind. After prolonged negotiations
an agreement was drawn up sometime in 1945 but before a final
decision could.be taken, the country was divided.
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CHAPTER VI
PCEﬂFJﬁ“?PITION‘DEVEEIK%ﬂﬁTf AND THE INDUS WATERS TREATY

On: the geographical division of the Indian
sub-continent in August 1947, two independent sovereign nations,

India and Pakistan, came into being. - The new international
boundary separating the two Countries cut across the Indus System ,
of rivers =~ the Upper reaches of the main Indus river and its

Bastern tributaries came to 1lie in India while the lower reaches
found their place in Pakistan. A vast part of the network of
existing canals fell within the territory of Pakistan but the
installations which supplied water to these canals were situate in
India. The impact of the new frontier severing the existing canal
system was soon felt by Pakistan as the headwaters of the river
system lay in India, giving rise to apprehensions, may be
unfounded, that the supply of water to the Ilower reaches through

these canals way be cut off by India any time.  Pakistan also
felt that the proposed Bhakra-Nangal Project would restrict the
supply of water to the Bahawalpur area. As suspicion and

distrust mounted, in 1951 the President of the World Bank offered
the 'good offices' of the Bank to help the two countries to find a
solution to the Indus dispute. The suggestion was that the water
resources should be co-operatively developed and so used as to .
promote the development of the Indus Basin as one single unit. .
With the World Bank playing the role of a 'good officer', the’
officers of the two countries tried hard to work out a

settlement, but in vain. India claimed all the usable supply of
waters from all of the Eastern rivers and 7 per cent of the
Western rivers while Pakistan's claim was to 70 per cent of the
Eastern rivers and all the Western rivers. To break the impasse,
in 1954 the World Bank proposed a plan under which the waters of
the Western rivers (the Indus, the Jhelum and the Chenab) would be
reserved for the exclusive use and benefit of Pakistan whereas the
entire flow of thé three Eastern rivers (the Ravi, the Beas and
the Sutlej) would be available for the exclusive use and behefit
of India, except that for a specified transition period tequired
for the construction of replacement canals in Pakistan ({later
fixed as ten years), India would continue to supply from these
rivers in accordance with an agreed sehedule withdrawals in
Pakistan. After prolomged negotiations the Bank's proposals with
modifications became acceptable to both countries which led to the
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signing of the Indus Treaty on 19th September 1960, Thus, so far
as the Eastern rivers, the Ravi, the Beas and the Sutlej are
concerned, unrestricted rights of development and use of their
waters came to be conferred on India under the said Treaty after
the transition period which expired on 31st March 1970,

. : While the negotiations for the Indus Treaty
were in progress, an agreement was reached between the concerned
States on the areas to be irrigated and the location of water’
supplies from the Bhakra Nangal Project. The Bhakra canals were
opened by India on 8th July 1954. Further, in anticipation of a
Treaty with Pakistan on sharing of Indus waters as proposed by the
wWorld Rank in 1954, the State Governments of Punijab, Pepsu, Jammu
and Kashmir and Rajasthan were required to prepare a development
programme for the utilisation of the waters of the Eastern rivers
that were to become exclusively available to India, Whereas the
waters of the river Sutlej had already been planned to be utilised
in the States of Punjab, Pepsu and Rajasthan through the Bhakra
Nangal Project, the surplus waters of the Ravi and the Beas,
excluding the pre-partition use, had to be planned for utilisation
by the States of Punijab, Pepsu, Jammu and Kashmir and Rajasthan.
After partition the surplus Ravi-Beas waters available for
utilisation, excluding the pre-partition use of 3,13 MAF, were
worked out to be in the order of 15.85 MAF based on the mean
supplies, 1921-45 series. On 29th January 1955, the Minister of
Works and Power, Government of India, succeeded in securing an
agreement between the concerned States whereunder 15.85 MAF of the
waters of the Ravi and the Beas came to be allocated between the
concerned States thus:-

Janmmu and Kashmlr U.65 MAF,
Pepsu 1,30 MaF,
Punjab 5,90 MAF.
Rajasthan 8.00 MAF.

Pursuant to this agreement for optimum utilisation of the Eastern
. river waters, the three States jointly proposed two projects, the
Beas Project Unit I (Beas Sutlej Link) and Beas Project Unit 1I1I
(Pong Dam), the first envisaged the use of 3.82 MAF of Beas waters
for generating electricity and 1its subsequent diversion into
Sutlej for irrigation purposes; while the second envisaged the
storage of water into the Pong Reservoir till the filling period
and its release to Harike to augment the Sutlej waters. The
waters of the Ravi came to be diverted through a canal (capacity
approximately 10,000 cusecs) at the Madhopur Head Works into river
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Beas whose waters ultimately merged into the Sutlej at Harike. The
construction of a dam ori the Ravi was also envisaged. A map
showing the various engineering works and connected main canals
canpleted or under construction on the Eastern Rivers is appended
hereto. (Appendix 5 Page 316)., Thus by this integrated system the
waters of all the three Eastern rivers are pooled together to
provide irrigation to arid areas in the South. Sin¢e, by the
agreament of 1955 it was left to each State to decide how best to
utilise the waters allocated to it, construction of the Sirhind
Feeder Canal was undertaken to supply the Ravi Beas waters to the
lower areas of Bhakra Nangal E£rom Harike ' which were hitherto
served by Sutlej waters.

In 1953 the Central Water and Power
- Commission prepared a preliminary project for the utilisation of
the Sutlej water to serve the desert areas of Rajasthan. After
surveying the area, the Government of Rajasthan finalised the-
Project in 1956 and the work thereon started sometime in 1958,
This canal, named Indira Gandhi Canal, now in the last stages of
its construction takes off from Harike Barrage and runs along a
distance of 649 Km, ocut of which the first 204 EKm serve as a
feeder canal. The canal is expected to irrigate arid areas lying
along the Pakistan border of Ganganagar, Bikaner and Jaisalmer
districts. The formal agreement was executed between the
Governments of Punjab and Rajasthan on 13th January 1959 detailing
the extent of areas to be served by the project in each State, the
allocation of costs between the two States and related matters.
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CHAPTER VII
RECRGANISATION OF THE STATE OF PUNJAB

On the bifurcation of the State of Punjab’
into two separate States of Punjab and Haryana with effect from
lst November 1966 fresh disputes arose between the newly formed
States as regards the sharing of river waters, The Punjab
Reorganisation Act, 1966, (31 of 1966) made special provisions in
regard to the rights and liabilities of successor States in
relation to Bhakra-Nangal Project and Beas Project., The relevant
. provisions of the said Statute which need to be noticed at this
stage are sections 78, 79 and 80. They read as under:-

"78. (1) Notwithstanding anything contained in
this Act but subject to the provisions of
sections 79 and 80, all rights and liabilities of
the existing State of Punjab in relation to
Bhakra-Nangal Project and Beas Project shall, on
the appointed day, be the rights and liabilities
of the successor States in such proportion as may
be fixed, and subject to such adjustments as may
be made, by agreement entered into by the said
States after consultation with the Central
Government or, if no such agreement is entered
into within two years of the appointed day, as
the Central Government may by order determine
having regard to the purposes of the Projects:

Provided that the order so made by the Central
Government may be wvaried by any subsequent
agrecment entered into by the successor States
after consultation with the Central Government.

(2) An agreement or order referred to in
sub-section (1) shall, if there has been an
extension or further development of either of the
projects referred to in that sub-section after
the appointed day, provide also for the rights
and liabilities of 'the  successor States in
relation to such extension or further
development., -
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(3) The rights and 1liabilities referred to in
sub-section (1)} and (2) shall include—

(a) the rights to receive and to

utilise the water available for
distribution as a result of the projects,
and

(b) the rights .to receive and to
utilise the power generated as a result of
the prajects;

but shall not include the rights and liabilities
under any contract entered into before the
appointed day by the Government of the existing
State of Punjab with any person or authority
other than Government.

(4) In this section and in sections 79 and 80,—

(A) 'Beas Project' means the works which
are either under construction or are to be
constructed as camponents  of the
Beas-Sutlej Link Project (Unit I) and Pong
Dam Project on the Beas river (Unit II)
including—

(i) Beas-Sutlej Link Project (Unit I)
comprising—- .

{a} Pandch Dam and works appurtenant
thereto;

(b} Pandch-Baggi Tunnel.

(¢} Sundernagar Hydel Channel.

(d) Sundernagar-Sutlej Tunnel.

{e) By-pass Tunnel.

(f) Four generating- units each of 165
M.W.capacity at Dehar Power House on the
right side of Sutlej river.

(g) fifth generating unit of 120 M.W
capacity at Bhakra Right Bank Power House.
(h) transmission lines,

{i) Balancing Reservoir:

(ii) Pong Dam Project (Unit II) comprising —
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(a) Pong Dam, and works appurtenant
thereto, .

(b) outlet works,

{c) Penstock Tunnels,

(d) Power Plant with four generatinj units
of 60 M.W each.

(iii) such other works as are ancillary to the
works aforesaid and are of common interest to
more than one State;

{B} 'Rhakra-Nangal Project' means--

(i) ,Bhakra Dam, Reservoir and works
appurtenant thereto;

{ii) Nangal Dam and Nangal-Hydel Channel;
(1ii) Bhakra Main line and canal system;
{iv) Bhakra Teft Bank Power House, Ganguwal
Pewer House and FKotla Power House, '
switchyards, sub-stations and transmission
lines;

(v) Bhakra Right Bank Power House with four
units of 120 M.W each.

79. (1) The Central Government shall constitute a
Board to be called the Bhakra Management Board
for the administration, maintenance and operation
of the following works, namely:-

(a) Bhakra Dam and Reservoir and works
appurtenant thereto;

(b) Nangal Dam and Nangal-fydel Channel
upto Kotla Powel House;

{c) the irrigation headworks at Ropar,
Harike and Ferozepur;

(d) Bhakra Power Houses; ,

Provided that the administration, maintenance and

" operation by the said Board of the generating
units of the Right Bank Power Houses which have
not been commissioned shall commence as and when
any such unit has been commissioned;

{e) Ganguwal and Kotla Power Houses:
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(£) Sub-stations at Ganguwal, Ambala,
Panipat, Delhi, Uudhiana, Sangrur and
Hissar and the main 220 KV transmission
lines connecting the said sub-stations with
the power stations specified in clauses (d)
and (e); and

(g) such other works as the Central
Government may, by notification in the
official Gazette, specify.

(2) The Bhakra ManagementBoérd shall consist 6f-

(a} a whole-time Chairman and two
whole-time members to be appointed by the
Central Government;

{b) a representative each of the
Governments of the States of Punijab,
Haryana and Rajasthan and the Union
territory of Himachal Pradesh to be
naminated by the respective Governments or
administrator, as the case may be;

(c) two representatives of the Central
Government ta be' nominated by that
Government., '

(3) The functions of the Bhakra Management Board
shall include——

(a) the regulation of the supply of water
fram Bhakra-Nangal Project to the States of
Haryana, Punjab and Rajasthan having regard
to-

(i) any agreement entered into or
arrangement made between the Governments of
the existing State of Punjab and the State
of Rajasthan, and

(ii) the agreement or the order referred to
in sub-section (1} of section 78;

{b) The regulation of the supply of power
generated at the power houses referred to
in sub-section (1) to any Electricity Board
or other authority in charge of the
distribution of power having regard to—
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{1} any agreement entered into or
arrangement made between the Governments of
the existing State of Punjab and the State
of Rajasthan.
(ii) the agreement or the order referred to
in sub-section (1) of section 78, and
(iii) any agreement entered into or
arrangement made by the existing State of
Punijab or the Punjab Eelectricity Board or
the State of Rajasthan or the Rajasthan
" Electricity Board with any other
Electricity Board or authority in charge of
distribution of power before the appointed
day in relation to the supply of power
generated at the power houses specified in
sub section (1): -
(c) the construction of such of the
remaining works comnected with the Right
Bank Power House as the Central Government

may specify;

{d)- such other functions as the - Central

Government may, after consultation with the
~Governments of the States of Haryana,

Punjab and-Rajasthan, entrust to it. '

(4) The Bhakra Management Board may employ such
staff as it may consider necessary for the
efficient discharge of its functions - under thig
Act:

Provided that every person who immediately before
the constitution of the said Board was engaged in
the construction, maintenance or operation of the
works in sub-section .(1) shall continue to be so
employed under the Board in connection with the
said works on the same terms and conditions of
service as wereapplicable to him before such
constitution urtil the Central Govermment by
order directs otherwise:

Provided further that the said Board may at any
time in consultation.with the State Government or
the Electricity Board concerned and with the
previous approval of the Central Government
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return any such person for service under that
Government or Boeard. .

{5) The Governments of the successor States and
of Rajasthan shall at .all times provide the
necessary funds to the Bhakra Management Board to
meet all expense (including the salaries and
allowances of the staff) required for the
discharge of its functions and such amounts shall
be apportioned among the successor States, the
State of Rajasthan and Electricity Boards of " the
sald States.in such proportion as the Central
Government may, having regard to the benefits to
each of the said States or Boards,; specify.

(6} The Bhakra Management Board shall be under
the control of the Central Government and shall
comply with such directions, as may from time to
time, be given to it by that Government.

(7) The Bhakra Management Board may with the
acoroval of the Central Government delegate such
of its. powers, functions and duties as it may:

deem fit to the Chairman of the said Board or to
- any officer subordinate to the Board.

{8) The Central Government may, for the purpose
of enabling the Bhakra Management Board to
function - effectively, issue such directions to
the State Governments of Haryana, Punjab and
Rajasthan and the Administrator of the Union
territory of Himachal Pradesh, or any other
authority, and the State Governments,
administrator or authority shall camply with such
directions. ' _

{9) The Bhakra Management Board may, with the
previcus approval of the Central Government and
by notification in the Official Gazette,, make
regulations consistent with this Act and the
rules made thereunder, to provide for-

(a} requlating the time and place of
* meetings of the Board and the procedure
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to be followed for the transaction of
business at such meetings;

(b) delegation of powers and duties to

the Chairman or any officer of the Board;
(c) the appointment, and the regulation of
the conditions of service, of the officers
and other staff of the Board;

(d) any other matter for which requlatiors
are considered necessary by the Board.

80, (1) Notwithstanding anything contained in
this Act or in any other law, the construction
(including the. completion of any work already
camenced) of the Beas Project shall, on and from
the appointed day, be undertaken by the Central
Government on behalf of the successor States and
the State of Rajasthan:

Provided that the Governments of the successor
- States and the State of Rajasthan shall at all
times provide the necessary funds to the Central
Government for the expenditure on the project
(including the expenses of the Board referred to
in sub-section (2)) and such amounts shall be
apportioned amcong the successor States and the
State of Rajasthan in stch’ proportion as may be
fixed by the Central Govermment after
consultation w1th the Governments of the said
States,

(2) vror the discharge of its functions under

sub-section (1), the Central Government may--
(a) by notification in the Official Gazette
and in consultation with the Governments of
the successor States and the State of
Rajasthan, constitute a Board to be called
the Beas Construction Board with such
members as it may deem fit and assign to
the Board such functions as it may consider
‘necessary; and
(b) issue such directions to the State
Governments of Haryana, Punijab and
Rajasthan and the Administrator of the
Union territory of Himachal Pradesh or any
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other authority, and the State Governments,
Administrator or other authority shall
corply with such directions,

{3) The notification constituting a Board under
clause (a) of sub-section (2) may empower the
Board to appoint such staff as may be necessary
for the efficient discharge of its functions:

Provided that every person who immediately before
the constitution of the Board was engaged in the
construction or any work relating to the Beas
Project shall continue to be so employed by the
Board in conmnection with the said works on the
same terms and conditions of service as were
applicable to him before such constitution until
the Central Government by order directs
. ctherwise; ‘

Provided further that.the Board may at any time
in consultation with the State Govérnments or the
Electricity Board concerned and with the previous
approval  of the Central Government return any
such person for service under that Government or
Board. ‘

(4) Nothing contained in this section shall be
construed as endbling the Central -Government to
reduce or enlarge the scope of the Beas Project
as agreed to between the Governments of the State
of Rajasthan and the existing State of Puniab
except after consultation with the Governments of
the States-of Haryana, Punjab and Rajasthan,

{5) Aany camponent of the Beas Project in relation
to which the construction has been completed
after the appointed day may be transferred to the
Central Government by the Board constituted under
section 79 whereupon the provisions of that
section shall apply as if it were a work included
in sub—section (1) of that section.
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(6) The Bhakra Management Board constituted under
section 79 shall be renamed as the Bhakra Beas
management Board when any of the components of |
the Beas Project has been transferred under
sub-section (5), and the Beas Construction Board
shall cease to exist when all the comonents of
the Beas Project have been so transferred.“ L
Thus all the rights and liabilities of the
mpos:.te State of Punjab in relation to Bhakra-Nangal Project and.
Beas Project on the appointed day, that 1is, 1lst November 1966,
became the rights and liabilities of the successor States to be
fixed by agreement between the States within two years failing
which, as may, be determined by an order of the Central Government.
These rights include the rights to receive and utilise the water
‘available for distribution and the rights to receive and utilise
the power generated as a result of the projects. The 'Beas
Project' and the 'Bhakra Nangal Project' have been camprehensively
set out in clauses (A) and (B) of sub-section (4) of section 78 of
the said Act. The Bhakra Nangal Project was complete then but the
Beas Project was still wunder construction and that is why section
80 cast a duty on the Central Government tc complete the same on
behalf of the two successor States and the State of Rajasthan
albeit with the funds provided by the three party States in such
proportion as may be fixed by the Central Government, For the
proper management, maintenance and operation of ¢certain works of
the Bhakra Nangal Project set out in section 79 the constitution
of a Board called the Bhakra Management Roard was envisaged. Under
sub-section (5) of section 80 the Central Government was empowered
to transfer any camponent of the Beas Project completed after the
appointed day to the Board constituted under section 79 whereupon
the Board was to be renamed Bhakra Beas Management Board. By
section 97 the Central Government was empowered to frame the rules
in respect of the matters catalogued in clauses (a) to (3j) of
sub-section (2) thereof in regard to the proper functioning of the
Board and certain other incidental matters, '
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CHAPTER VIII
THE DISPUTE

By the agreament of 1955, out of the surplus
waters of the Ravi and the Beas estimated at 15.85% MAF, excluding
pre-partition use, composite Punjab was allocated 7.2 MAF,
Rajasthan 8,00 MAF and Jammm and Kashmir 0.65 MAF. After
bifurcation of the State, a dispute arose between the two
successor States as to their respective shares in the 7.2 MAF
water allocated to camposite Punjab. The State of Haryana claimed
4.8 MAF ocut of the total of 7.2 MAF on the principle of equitable
distribution whereas Punjab staked its .claim to the entire
quantity of 7.2 MAF on three counts, namely, (1) Haryana is not a
riparian State, -in that, neither of the two rivers flow through it
nor does any part thereof fall within the valleys or basins of the
two rivers: (2) the head-works of the canals for the distribution
of river waters are all situate in reorganised Punjab; and (3)
Punjab planned an irrigation intensity of 200 per cent to utilise
the said waters, Subsequently, at a meeting called by the
Government of India on 19th September 1968,.a decision was taken
on the sharing "of Ravi Beas waters on ad hoc basis, 35 per cent
for Harvana and 65 per cent for Punjab, pending finalisation of
the dispute, As the dispute could not be finally settled within
the stipulated time by agreement between the two party States,
Haryana approached the Government of India by their commnication
dated 2lst October 1969 for a decision under section 78 of the
Punjab Reorganisation Act. Pursuant to the demand made by
Haryana, a high level Comittee of independent Experts was
appointed by.the Central Government by notification dated 24th
April 1970. The Comittee by its report submitted in February
1971 recommended 3.78 MAF to Haryana. While this report was under
consideration, Shri D.P.Dhar, Deputy Chairman, Planning
Comnission, was asked to examine the guestion and he by his Note
dated 24th March 1976 recommended 3.74 MAF for Harvana and 3.26
MaF for Punjab retaining 0.20 MAF for Delhi. Haryana, however,
put forward a claim for 6.90 MAF on the plea that the irrigated
area and the intensity of irrigation in Haryana were far below
that of Pénjab. As the stalemate continued, the issue was
referred to Shri Y.K.Murthy, Chairman, Central Water and Power
Comission, for examination who intrcduced the concept of
"Divisible Pool" and concludéd that only 4.4 MAF was available for
division and allocated 3.09 MAF to Haryana (inclusive of 0.03 MAF
meant for Delhi). In working out the divisible pool, only that
part of Ravi Water which was transferred to Beas from Madhopur
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enteted the calculaticons, This report submitted in May 1979 was
objected to by HWaryana on the plea that certain relevant factors
such as availability of wunderground water, intensity of
irrigation, extent of cultivable areas, etc., had been totglly
_gverlooked by Shri Murthy, The State of Punijab also forwarded its
comments to the effect that Haryana was entitled to onlv 0,9 MAF
of water. As the dispute could not be resolved despite a high
level meeting of the Chief Ministers of the two party States, the
Government of 1India by notification dated 24th March 1976
determined the dispute as required by section 78 of the Puniab
Recrganisatiog Act and allocated 3.5 MAF to each of the two States
and the remaining 0.20 MAF to Delhi. Tt further observed that on
further exploitation it would be possible to augment the.supply by
0.617 MAF in which case Harvana would be entitled to further
allocation, In order to make full use of water allocated to
Harvana under this statutory decision, a proposal for the
construction of the Sutlej Yamina Link (SYL) Canal was mooted. As
the State of Punjab was not reconciled to the allocation made by
the Government of 1India, it filed a suit in the Supreme Court
challenging the decision of the Government of India. Haryana too
. filed a suit for compelling Punjab to implement the decision.
While these suits were pending, an agreement was entered into
between the Chief Ministers of the three States on 3lst December
1981 whereunder out of the surplus Ravi Beas waters determined at
17.17 MAF on the basis of the revised flow series 1921-1960,
4.22 MAF came to be allocated to Punjab, 8.60 MAF to Rajasthan and

Haryana retained 3.5 MAF. It was further stipulated that Punijab
would camplete the SYL Canal within a period of two years, that
is, by the 3lst December 1983. It was lastly agreed that until
such time as Rajasthan was in a position to utilise its full share
from the surplus Ravi Beas waters, the unutilised  share of
Rajasthan may be used by Punjap. On the signing of this agreement
the party States unconditionally withdrew the suits pending in the
Supreme Court. After the signing of this agreement the Government
of Punjab released a White Paper on 23rd April 1982 hailing the
agreement which had resulted in increase of 1.32 MAF of waters to
Punjab over the allocation made by the Government of India while
the allocation to the State of Haryana remained unchanged. Soon
thereafter, certain political developments took place in Punjab
which ultimately led to the Punjab Iegislative Assembly passing a
resolution on 5th November 1985 repudiating the said agreement of
3lst December 1981 and declaring the White Paper issued on 23rd
April 1982 as redundant and irrelevant. There were prolonged
negotiations thereafter which culminated in the signing of the
Punjab Settlement on the 24th July 1985 at New Delhi,
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CHAPTER IX
CLATMS AND COUNTER CLAIMS

After the constitution of the Tribunal by
Notification of 2nd Bpril 1986, the Tribunal at its first meeting
held. on 10th april 1986 directed notices to issue to the three
party States calling upon them to file their Statements of Case
and Claims with reference to the Terms of Reference of the
Tribunal. Accordingly, the party States have filed their
Statements and have put forward their points of view on the two
points referred to this Tribunal whlch, stated in a nutshell, are
as under.

The State of Punjab contends that under Item
No.l of the Terms of Reference the farmers of the States of
Punjab, Haryana and Rajasthan have been assured water not less
than what they were using from the Ravi-Beas System as on lst July
1985. Similarly, those using water for' consumptive purposes have
also been assured that the quantity of water to be supplied to
them will remain unaffected. Under this term, the Tribunal is
_required to merely verify the quantum of usage as may be claimed
by the party States. The contention, therefore, is that while the
waters of the Ravi and the Beas belong entirely and absolutely to
the State of Punjab and no other State ¢an legally lay a claim to
the said water, a concession . is made in regard to “certain
cammitted uses from the Ravi-Beas System as on 1lst July 1985 to
the farmers of the three States and to those using water for
consumptive purposes. The guantum of usage under these two heads
is left to the Tribunal to verify so that the guarantee or
assurance given by the first two sentences of Item No.l to the two
classes of users is firmly and finally settled and does not remain
in a blurred area. So far as the quantum of actual usage as on
1st July 1985 by the farmers of the three States and by those
using for consumptive purposes is concerned, the utilisation
flaimed by Punjab is as under:~ :

K Punjab 13,336 Cusec day
Harvana 1,843 "
Rajasthan 6,216 "

The above utilisation as on 1lst July 1985 is sought to be
multiplied by 365. the total number of days in a year, and
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applying the conversion factor of 1. 9835/10~6 the annual
utilisation from the Ravi-Beas 8ystem under both the heads by the
three States is worked out as :-

Punjab 9,655 MAF
Haryana ©1.334 mar
Rajasthan 4.500 MAF.

punijab, therefore, contends that the Tribunal should verify the
usage of water under both the heads as imdicated above.

i As reqards the second Term of Rﬂference,
Puniab contends that after the quantum of actual usage is verified
by the Tribunal, the said quantity of water should be set apart as
assured or guaranteed to the two classes of users and deducted
from the total available supply of 15.85 MAF or 17.17 MAF, as the
case may be, and the balance should be taken as "remaining waters”
of Punjab and Haryana-for the purpose of adjudication. Hence,
according to Punjab, in the surplus waters that remain, Rajasthan
has no claim whatsoever because under Ttem No.2 of the reference,
only the claims of Punjab and Haryana in the remaining waters have
to be adjudicated by the Tribunal. The adjudication contemplated
by Item No. 2 of the reference in the remaining waters is between
Punjab and Haryana only and hence Rajasthan cannot enter the
field. Punjab alsco contends that neither Haryana nor Rajasthan
can claim a share in the remaining or surplus waters as they are
non-riparian States and do not fall within the valleys or basins
of the Ravi and/or the Beas. In other words, the remaining or
surplus waters belong exclusively to Punjab through which the said
two rivers flow and Punjab is entitled to make full use of the
said waters without let or hindrance from the other two States.
It is, therefore, Punjab's case that after the user is verified as
oontemplated by Item No.l of the reference, Punjab is entitled to
all the remaining waters and Haryana has no claim thereto.

Haryana on the other hand contends that the
Terms of Reference reguire the Tribunal to 'first wverify' the
quantum of usage of water from the 'Ravi-Beas System' as on lst
July 1985 by the farmers of the three party States and
'thereafter' adjudicate the. claims of Punjab and Haryana in
‘their' remaining waters. According to Haryana, the Ravi-Beas
" Bystemreferred to in Item No.l of the Terms of Reference is 'the
river system which augmented the committed supplies as planned in
the Bhakra-Nangal Project and as specified in the Bhakra~Nangal
agreement'. According to it, the Bhakra Project was conceived to
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irrigate the arid areas in the South and South-West of Punjab as a
part of this integrated water system., Explaining the Ravi-Beas
System and how it forms part of an integrated system, it is
pointed cut that the Bhakra Nangal Project was conceived during
~ the pre-partition days omriver Sutlej, its water was committed to
specific areas in the erstwhile State of Punjab (including the
present Haryana) and Rajasthan and the quantity of water to be
supplied to the various areas of these two States was specified in
the Bhakra-Nangal agreement. The waters of the Sutlej were
supplied to specified demarcated areas of the concerned States
through the Bhakra Main Line, the Sirhind Canal and the Bist Doab
Canal emanating fram Sutlej. The total quantum of water supply
upto the Head Works at Ropar was quantified under the Bhakra
Nangal Project. However, since the committed supplies from Sutle)
at Nangal were not sufficient to irrigate the high and arid areas
of present Haryana, it was felt essential to augment the supplies
at nangal by the surplus waters of the Ravi and the Beas, It was
realised on an analysis of the availability of water from the two
rivers that the low lying areas of composi*e Punjab and Rajasthan
which were hitherto fed by Sutlej waters could be irrigated by
Ravi-Beas Waters from Harike. By this method 2.37 MAF of
Ravi-Beas Waters came to be supplied through Harike to areas now
forming part of Punjab and Rajasthan. @ Thus Sutle] waters to the
‘extent of 2.37 MAF became available at Bhakra-Nangal for.
distribution to the high and arid areas of composite Punjab (now
in Haryvana). The supply was further augmented to the extent of
3.82 MAF on the camletion of the Beas-Sutlej Link, Thus the
‘total supply of Ravi-Beas waters at Nangal was to the tune of
6.19 MAF (2.37 MAF + 3,82 MAF) from this system. Further, the
Madhopur-Beas Link built in 1954 diverted Ravi waters to Beas
thereby augmenting the supply of water at Harike., As a part of
the integrated system the Pong Dam on river Beas was constructed
under Beas Project Unit IT to store monsocon flow of the river Beas
for replenishing the supplies at Harike during the lean period.
This integrated system would be camplete on the campletion of the
Thein Dam now under construction on river Ravi having a storage
capacity of 1.90 MAF, On the completion of this Dam the waters
frar the river Ravi which flow to Pakistan during the monsoon
season will be stored and made available during the non-monsoon
period. This, according to Haryana, explains the Ravi-Beas system
referred to in Item No.l of the Terms of Reference. '

Referring to the language of Item Nd.l of
the Terms of Reference, Haryana contends that the assurance to the
farmers is that they will continue to get water not less than what
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they are using from the system as on lst July 1985, The concept
of the user by the farmers necessarily implies the user in the
fields as distinct from the release of waters at the canal heads.
To put it differently, Haryana contends that the Tribunal must
verify the use of water by the farmers of the three States at the
farm—gate and not at the canal heads. Even though under the said
Term of Reference user has to be verified as on 1lst July 1985,
such user on a single day cannot seal the fate of the fammers of
the three States for years on end and consequently on a true’
interpretation of the said term the date 1st July 1985 must be
understood as a part of the annual cycle, water year, which forms
the basis for the distribution of waters by the Bhakra-Beas
Management Board.

According to Haryana, it would be unijust to
the farmers and other consumptive users to compute the usage as on
a single day, more so because 1t is an admitted fact that thers
were breaches in the Bhakra Main Line in Punjab territory which
had resulted in cessation of supply of waters to the farmers of
Haryana for a period of almost three months in 1984-85,
Computation made on the basis of a water vyear with reference to
Ist July 1985 would, in these peculiar circumstances, not truly
represent the usage for irrigation and consumptive purposes. In
the circumstances, it would be most reasonable to verify the user
with reference to a period of four or five years omitting the year
1984-85 during which breaches had admittedly occurred. Without
prejudice to its stand in this behalf, Haryana has computed the
user with reference to 1st July 1985, for a water year ending on
30th June 1985 and average user over a period of 4/5, vyears
excluding the permissive user, perpetrated mis-user, etc., by
Punjab, as under:- . :

State As on Water Year Four Years' Five
1st July prior to Average. years'
1985, . lst July'85. average.
Punijab 1235 es. ~ 1.135 MaF 1.566 1.480
Haryana . 1842 cs. 1.036 " 1.766 1.620
Rajasthan : 5043 cs. 4.867 " 4.975 4.954

———————— ——— e o .

Total 8120 cs. . 7.038 MaF
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Further, quantum of usage by the farmers as
on 1lst July 1985 must, ocontends Haryana, refer to the legitimate
and bona fide user and not permissive user or perpetrated
mis—-user. It is, therefore, contended that while verifying the
quantum of usage of the waters from the Ravi-Beas System as on lst
July 1985, the quantum of permissive user and perpetrated mis-user
by Punjab must be excluded. = Lastly, it 1is contended that the
assurance to the farmers and those using water for consumptive
purposes can be met fram other available uncomitted sources, such
as, additional water generated by organising improvements of the
canals and the water distribution system, by plugging avoidable
wastage, etc. If this 1is done, it would augment the surplus
Ravi-Beas waters to be distributed between Punjab and Haryana
under I[tem No.2 of the reference.

Harvana contends that while adjudicating the
claims of Punjab and Haryana in the remaining waters under Item
No.2 of the Reference, the Tribunal must have regard to the
earlier developments leading to the agreement of 29th January 1955
whereby the surplus 15.85 MAF, excluding the pre-partition use,
came to be divided between the State of Punjab, Pepsu, Jammu and
Kashmir and Rajasthan, the considerations which weighed in the
signing of the Indus Treaty in 1960, the Government of India
Motification dated 24th March 1976 under Section 78(1) of the
Punjab Reorganisation Act and ‘finally the tripartite agreemént
signed by the Chief Ministers of Punjab, Haryana and Rajasthan on
31st December 1981, We have already briefly outlined the
developments which had taken place during the said period and we
do not feel called upon to recapitulate them except to the extent
necessary to appreciate Haryana's point of view. The agreement of
1955 left it to each State to decide how best to utilise the
waters allocated to it and in pursvance thereof camposite Punjab
prepared a master plan in 1956 for optimm use of the waters of
the three REastern rivers. A proposal was mooted to utilise
2.68 MAF of water fram camposite Punjab's share to irrigate areas
now forming part of Haryana by flow-irrigation. No water was,
however, allocated to irrigate the higher arid areas of Haryana
which could not receive flow-irrigation. If the requirements to
irrigate the higher arid areas were kept in mind, Haryana's need
would obviously be much more than 2.68 MaF which is why the
construction of the Sirhind Feeder Canal was undertaken to supply
Ravi-Beas waters to the lower areas of Bhakra-Nangal Project from
Harike, which area was hitherto served by Sutlej water. This
enabled the diversion of the Hydel water from Nangal/Ropar to
irrigate the high arid lands of Haryana. The water thus diverted
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from Nangal/Ropar was also not sufficient to irrigate the entire
of the high arid areas of Haryana. Since the total requirement
over and above the planned utilisation of Sutlej through Bhakra
reservoir was estimated to be about 6 MAF and as the quantum of
available water fram the Sirhind Feeder was only 2.37 MAF, water
from Beas had to be transferred through Beas-Sutlej Link to
augment the Sutlej supplies for serving the high and arid areas of-
present Haryana. That is why under Beas Project Unit I it was
proposed to provide 3.756 MAF of water to irrigate some of the
high and arid lands of Haryana. A network of lift canals had to
be laid to irrigate additional high and arid areas but because of
the non-campletion of the SYL Canal, Haryana has not been able to
receive and utilise its full share of Ravi-Beas waters. Viewed in
this perspective, it would appear that the allocation of 2,144 MAF
of water to Haryana area of erstwhile composite Punjab under the
Punjab Government Order of 20th October 1961 was far below the
need of present Haryana area which had more arid land with less .
rainfall and less underground water as compared to the Punjab
area. This was realised within a few months after the order of
20th October 1961 and a fresh assessment was made whereunder the
areas now comprising Haryana were estimated to need 7.343 MAF as
against 7.602 MAF required for areas comprising the present
Punjab. )

Two Comittees (i)} The E.pr:. . Committee
called 'The Food Cammittee on Land and  Water Use in punjab' and
(ii) The Development Camittee constituted in 1965 reviewed the
order of the erstwhile Punjab Government dated 20th October 1961;
the former recommended a total allocation of 4.56 MAF for areas’
forming part of the present Haryana while the latter felt that the
bulk of Ravi-Beas waters must go to the present Haryana. Haryana,
therefore, contends that the subsequent Government of India order
of 24th March 1976 under Section 78(1) of the Punjab
Reorganisation Act allocating 3.5 MAF of Ravi-Beas waters to
Haryana can never be said to be generous; on the contrary, it is
far below 4.8 MAF demanded by Haryana.

Haryana further contends that the rights.to
the exclus:.ve use of the Eastern rivers were acquired by India
utder the Indus Water Treaty 1960 at the cost of Pound Sterling
62.06 million (equivalent to about Rs.1l10 crores) and, therefore,
no single State can contend that it has exclusive rights to the
said river ' waters. That apart, .even under Section 65 of the
Punjab Reorganisation Act the Central Government is empowered to
apportion the assets of the erstwhile State of Punjab between the
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successor States in a just and equitable manner irrespective of
the 1location of such assets. Section 78 also provides for the
division of assets and liabilities of the Bhakra-Nangal Project as
well as the Beas Project. The Bhakra Project, contends Haryana,
envisages integrated use of the rivers the Beas, the Sutlej and
the Ravi, and as such the waters of the Ravi also fall within the
ambit of Section 78 but even if it is assumed that the waters of
the Ravi cannot be brought within the ambit of Section 78, the .
same becames divisible under Part VI of the statute dealing with
apportionment of assets and liabilities. It 1is, therefore,
contended that Haryana has statutory rights in regard to
Bhakra-Nangal and Beas Projects under Section 78 of the Act in the
- construction whereof it has made contributions. The decision of
the Government of India dated 24th March 1976 under Section 78(1)
being statutory in nature, is binding on both parties and even
though the allocation of 3.5 MAF was considered to be far below
the legitimate and justified needs of Haryana on the basis of
equitable distribution, Haryana accepted the same as well as the
tripartite agreement of 31lst December 1981 even though no
additional allocation of water from the Ravi-Beas System was made
in its favour as provided by the order of 24th March 1976.
Haryana has not been able to fully utilise its share of the
Ravi-Beas waters because the SYL Canal has not been campleted by
the State of Punjab even within the time stipulated by the
agreement of 31st December 1981. .In view of the above, Haryana
contends that the State of Punijab is estopped from contending that
Haryana  should not be allocated any part of the remaining waters
and in no case 3.5 MAF allocated to it under the Government of
India order of 24th march 1976 and the agreement of 3lst December
1981. On the contrary, Haryana arques that in accordance with
Item No.2 of the Terms of Reference the Tribunal is free to
allocate a share larger than 3.5 MAF to Haryana, ahd Puniab cannot
be heard to contend to the contrary. '

The State of Rajasthan contends that the
jurisdiction of the Tribunal is restricted to the verification of
the quantum of usage from the Ravi-Beas System as on lst July 1985
so far as Rajasthan is concerned. This Jjurisdiction does not
extend to empowering the Tribunal to deal with Rajasthan's share
and/or the method or manner of delivery of Rajasthan's share to it
since the same has been finally settled by the 1955 agreement
which came to be reinforced by the 1981 agreement. Thus,
. according to Rajasthan, it i{s not concerned with Item No.2 of the
- Terms of Reference which is limited to adjudicating the ‘shares of
Punjab and Haryana in their remaining waters. It has, therefore,
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restricted its Statement of Claim and counter-statements to the
verification aspect covered by Item No.l of the Reference and has
refused to enter the area covered by the second item on the
categorical plea that the share of Rajasthan determined by the
1955 agreement and later reinforced by the 1981 agreement remains
unaffected, According to it, Item No.2 of . the Terms of Reference
is limited to adjudicating the shares of Punjab and Harvana 'in
their remaining waters' which according to the 1955 agreement
worked out to 7,20 MAF and according to the 1981 agreement
7.72 MAF. It has pointed out that excepting the shares of Punjab
and Haryana which fall for adjudication under Ttem 2 of the
Reference, the shares of other States, namely, Jammu and Kashmir,
Delhi Territory and Rajasthan, fall outside the said term and need
not be touched or dealt with by the Tribunal, According to it the
expression 'remaining waters' used in Item No.2  of the Reference
means 7.72 MAF allocated under the 1981 agreement. on this
premise Rajasthan has scrupulously avoided making any sub:nlssmn
whatsoever concerning Item No.2 of the Terms of Reference.

In regard to Item No.l of the Reference, it
has pointed out that it is a mere verbatim reproduction of
varagraph 9.1 of the Punjab Settlement made without any
application of mind and has nothing to do with the jurisdiction of
the Tribunal. While stating that under Item No.l the farmers and
others using water for consumptive purposes have been assured that
they will continue to get water not less than what they were using .
from the Ravi-Beas System as on lst July 1985, Rajasthan contends
it is difficult to comprehend how the assurance will be met if the
availability of water falls in a given lean year below the
verified usage. It, therefore, contends that there has been a
mechanical reproduction of paragraph 9.1 of the Punjab Settlement
in the Terms of Reference without proper application of mind as it
does not provide how the assurance given to the two classes of
users would be honoured when it becomes well nigh impossible to
supply the verified quantity of water on the available flow
supplies falling below the camitted utilisation.

‘Dealing with the phraseology of Item No.l of
the Reference, Rajasthan submits that it is comon knowledge that
the use of water by farmers and others for agricultural and
consumptive purposes on one single day can be of no significance
and, therefore, reference to lst July 1985 in the said term can
only mean usage of water for one water year ending on 30th June
1985, Secondly, water which Rajasthan receives from the Ravi-Beas
System is made available to it from Harike Headworks which is at a
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distance of about 179 km fram Rajasthan border and passes through
the 600 km long canal system from Masitawali Headworks before
.reaching the farmers and others and this transit time cannot be
accounted for if the discharges on a single day are considered
relevant. Thirdly, it would not be correct to assume that the
availability of water on a single day during the filling period
would be the same throughout the year.  ILastly it is equally
errcnecus to assume that water was 1in fact available to every
farmer in the three States on lst July 1985 and that he had made
use thereof to irrigate his field, The usage on 1lst July 1985
cannot be representative of the usage throughout the year and .
hence the method adopted by Punjab of miltiplying the usage on
1.7.1985 by 365 is totally unrealistic. This is manifest from the
fact that the total wutilisation by the three States, Jammu and
Kastmir and Delhi by the said method cames to 15.489 MAF whereas
the total availability in the water year ending on 30th June 1985
was. only 14.009 MAF as per Bhakra-Beas Management Board figures.
This shows that the figures supplied by Punjab are hypothetical
only. Rajasthan, therefore, denies that the utilisation of waters
fram the Ravi-Beas System as on lst July 1985 was 13336 cusecs day
since they do not tally with the figures submitted by the
Bhakra-Beas Management Board. It also disputes the figures about
the water released to Rajasthan on lst July 1985 as the same do
not tally with the figures submitted by the Bhakra-Beas Management
Board. It has further pointed out that the releases were much
less than Rajasthan's indents and, therefore, do not represent the
true figures of Rajasthan's requirement on 1lst July 1985,
Rajasthan's share was fixed at 9290 Cs. on lst July 1985 by the
Technical Camittee of the Bhakra-Beas Management Board out of
anticipated usable availability of 24799 Cs. on that day and yet
the actual delivery made to Rajasthan on that day was only
6249 Cs. Similarly, Punjab's share was fixed at 9887 Cs. against
the anticipated usable availability of 24799 Cs. and yet 13328 Cs.
were unauthorisedly released or delivered to Punjab on that day
which inpcluded the unutilised share of Jammu and Kashmir and
Rajasthan as well as the unauthorised use of Haryana's share in
the water. In other words, Rajasthan also contends that while
verifying the usage of water by the farmers of Punjab, the
Tribunal should deduct the permissive and/or unauthorised user by
that State. It agrees with the interpretation put by Haryana that
. the usage claimed can only be legitimate usage and not usage of
water falling to the share of other States made with or without
the consent of those States. Therefore, according to Rajasthan,
the excess use made by Punjab on account of that State being
physically in control of headworks situated within that State
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should be ignored while verifying the usage under Item No.l of the
Reference. Rajasthan has given the figures of actual total use of
waters from the Ravi-Beas System during the past three years
ending June 1985 as well as on lst July 1985 ocut of total usable
availability, which are as under:-

(A1l figures in M,A.F.)

Period Total Indent of Due share Quantity .
+ useable Rajasthan of Rajasthan delivered

availa- (Excluding as per 1981 to Rajasthan
bilit{ Pre-Parti- agreement. at Harike.

of tion share)
‘surplus
) waters,
1 2 3 4 7 5
1-7-82 12.890 6.80 6.639 5,279
to '
30-6-83
1-7-83 13.076 6.870 6.736 °  5.465
to .
30-6-84. .
, ‘ p
1-7-84 10.191 7,599 - 5,588 4.630
to : _
30-6-85

-

Note:- All the above figures in colums 3, 4 and 5 are
extlusive of 1.11 MAF, which is Pre-partition use,
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(All figures in Cusecs)

Date Useable Indent Due share Actual
availa- of Rajas- deliveries
bility. than as per to

A , 1981 Rajasthan
agreement,

1-7-85

(a) _

Against 7260 - 2360 : 2360 2360

Pre—-parti- ot

tion share

(b) _ o

Against 14726 9560 8045 3889

surplus o

{c) A

Total 21986 11920 10405 6249

These figures of usable availability and due shares of Rajasthan
-are as per the 1981 agreement.

Without prejudice to its contention that the scope
and ambit of Item No.2 of the Reference is restricted to
adjudication of the shares of Punjab and Haryana in ‘'their'
remaining waters, that 1is, 7.72 MAF, as determined under the 1981
agreement, Rajasthan maintains that its share from the Ravi-Beas
system is rooted in the 1955 agreement and the 1981 agreement,
which ate very much in force and are binding on the States of
Punjab and Haryana so far as Rajasthan is concerned. Referring to
the historical -background leading to the signing of the various
agreements, it has pointed ocut that Rajasthan was allocated only
8 MAF out of 15.85 MAF of surplus waters as against its claim of °
10.86 MAF needed for irrigating its -desert areas, whereas the
demands of Punjab and Pepsu were fully met while Jarmmu and Kashmir
was allocated more than its demand, the benefit whereof still
percolates to Punjab. It has further po:.nted out that during the
prolonged negotiations leading to the signing of the Indus Treaty
in 1960, the Kingpin of India's case was the urgent need to
irrigate the dry and thirsty desert of Rajasthan by constructing a
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canal. This was the raison d'etre for allocating all Eastern
rivers to India which in its turn necessitated the payment of
pound Sterling 62.06 million to Pakistan. Thus, contends
Rajasthan, the waters of the Eastern rivers are national property
and no single State can claim exclusive proprietary rights to
their waters. Bven under the terms of the Indus Waters Treaty "all -
waters of the Eastern rivers shall be available for the
unrestricted use of India®™ which term unmistakably suggests that
the waters of the Eastern rivers are available to India, that
is, all the concerned States of the Indus System in India and
cannot be claimed exclusively by a single State as has been done
by Punjab., It is further pointed out that since the signing of
the Inter-State agreement in 1955, Rajasthan has always paid its
due share in the expenditure incurred on the construction of the
Ravi Beas System. To obtain its share from the Ravi-Beas System,
Rajasthan had to bear and has borne the cost of the irrigation
comonent of Beas Projects Unit I and 1I. In addition the
expenditure .on _exclusive works of Rajasthan including the
Rajasthan Peeder in Punijab aggregating to Rs.466.95 crores upto
31st March 1985 has been borne by Rajasthan. Thus, Rajasthan has
incurred an expenditure of Rs.609.65 crores uptc the end of March
1985 for the use of its share in the Ravi-Beas waters and it is
further expected to provide necessary funds under Section 80 of
the Punjab Reorganisation Act. Rajasthan complains that under the
provisions of the said Act the maintenance and operation of Ropar,
Harike and Firozpur headworks ought to be urder the Bhakra-Beas
Management Board but in gross viclation of the statutory
provisions, the State of Punjab continues to be in control of
these headworks, with the result that the other States are at the
mercy of Punjab in the matter of supply of water to them. It
states that taking advantage of its being in control of the
headworks, the State of Punjab during the period of peak demand
normally withdraws more water than its share to meet its
requirements at the cost of the farmers of the other States. Tt
is for this reason that Rajasthan contends that the surplus waters
used by Punjab over and above its share under the 1955 agreement
as well as the 1981 agreement must be excluded while verlfymg the
usage under Item No.l of the Reference.

In the above premise, Rajasthan prays that
the Tribunal should hold that it has no jurisdiction under Section
14 of the act as also under, the Terms of Reference to alter, vary
or affect the share of Rajasthan in the Ravi-Beas waters
determined under the Inter-State Agreements of 1955 and 1981 which
continue to have binding force. It further prays that Rajasthan's
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usage of water under both the heads, irrigation and consumptive
purposes, be ver1f1ed as 8,709 MAF in the water year ending on
30th June 1985,

In its counter-statement the State of Punjab
has contended that the allocation of 8 MAF to Rajasthan upder the
1955 agreement cannot be sustained as the said allocation was
based on twe assumptions, namely, (i) the cultural command area
was 52 lakh acres and (ii) the said quantity of water was required
to irrigate 36 lakh acres with 69 per cent intensity. Both these
assumptions were later found to be incorrect since it was realised
that the culturable comand area by flow irrigation was only
23.90 lakh acres and the intensity of irrigation was actually 110
per cent as against the proposed 69 per cent. When these
inaccuracies in the stastistical data supplied by Rajasthan came
to- light, the State of Punjab demanded withdrawal of 4.5 MAF of
waters out of 8 MAF allocated to Rajasthan under the 1955
agreement. It was emphasised that a non-riparian State could never
be permitted 110 per cent intensity of irrigation when Punjab
which owned the waters had a maximum intensity of 62 per cent
only. It was pointed out in the notes and comunications
addressed to the Government of India in'this behalf that even if
4.5 MAF of surplus water was withdrawn from Rajasthan and given to
Puniab, the latter will still achieve an intensity not exceeding
75 per cent. Punjab complains that even though repeated requests
were made to the Government of India to reduce the share of
Rajasthan from B MAF to 3.5 MAF and divert the surplus 4.5 MAF to
Punjab, the Goverrment of India turned a deaf ear to its requests
and 1instead, by implication, confirmed the allocation while
determining the dispute between Punjab and Haryana by notification
dated 24th March 1976. According to Punijab since the allocation of
8 MAF to Rajasthan was based on incorrect and misleading data, the
share of Rajasthan determined under the 1955 agreement had to be
ignored. It is pointed out from events which preceded the 1955
agreement that it was expected to serve a limited purpose, namely,
to convince the World Bank Officers about the genuineness of our
case for all the eastern waters and on the signing of the . Indus
Treaty the objective was fully satisfied and the Agreement stood
exhausted, Instead of ignoring the same, when it came to be
reinforced by the 1981 agreement, the people of Punjab protested
against the same as' it could not be justified even on the needs
criterion. In Punjab's view both the 1955 and 1981 agreements
have no legal efficacy as they do not satisfy the requirements of
Article 299 of the Constitution and further insofar as the former
is concerned it is void and 1ineffective, because it has
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outlived its utility and is even otherwise contrary to the
provisions of law. Since there was no question of granting a
share to Rajasthan from the Ravi-Beas Waters it was not included
in Ttem No. 2 of the Reference, but only the actual usage as on
1st July 1985 by that State was intended to be protected, There
is, therefore, no gquestion of granting 8 MAF or B8.60 MAF to
Rajasthan but only that quantlty which is verlfled under Item No.l
of the Reference. .

1n regard to the averments concerning Item
No.l of the Reference, Puniab contends that the Tribunal must go
by the actual words of the said term without adding any gloss and
verify the actual usage as on lst July 1985 and multiply the same
by 365 to arrive at the annual user. Dealing with the contention-
that Item No.l of the Reference is a verbatim reproduction of
paragraph 9.1 of the Punjab Settlement without application of
mind, it 1s contended that the assurance or quarantee given to the
farmers . of the three States as well as those using water for
consumptive purposes must obviously depend on the availability of
water, Since Item No.l of the Reference employs the expression
'as on 1.7.1985', the supplies which passed at the head of the
canal/contact point on that day must - form the basis of
verification, as in irrigation practices and water accounting the
supplies passing at the head of the canal/contact point on a
particular day are entered in the water accounts as deliveries to
such areas falling jin the cammand of the channel. The statements
filed at Annexures Fl to F4 by Rajasthan are challenged as
irrelevant on the ground that the Tribunal must verify the gquantum
of usage by Rajasthan as on 1lst July 1985 and its utilisation
shares and indents for the earlier period have no relevance
whatsoever. It is pointed out that even according to the practice
of the Bhakra Beas Management Board the indent or share whichever
is less is taken when the actual supplies. are to be made by one
State to the other, When the indent is less than the share, only
the indented supply is discharged for the safety of the canal. It
is, therefore, pointed out that the shares given by Rajasthan are
on the higher side as compared to those fixed by the Bhakra-Beas
Management Board as reconciled with the other concerned States.
Referring to the utilisation figures of 6249 Cusecs on lst July
1985, it is pointed cut that there is a difference of 33 Cusecs
(Punjab’s figure is 6216 Cusecs) because on that day the supplies
at Tail Sirhind Feeder were actually 1187 Cusecs and not
1154 cusecs as taken by Rajasthan. Punjab, therefore, contends
that the actual utilisation of water by Rajasthan from the
Ravi-Beas System was 6216 Cusecs and not 6249 Cusecs as contended
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by Rajasthan. The quantum of usage of water by Rajasthan on the
basis of 6216 Cusecs as on lst July 1985 works out to 4.5 MAF in a
year including pre-partition use. Punijab, therefore, contends
that the surplus waters would be available for adjudication under
Item No.2 of the Reference.

In the Claims Statement a grievance is made
that some of the Ravi-Beas supplies shown as utilised by Rajasthan
have not been utilised in the projected areas. 0.31 MAF to
0.42 MAF came to be used in Bhakra areas whereas 0.08 MAF to
0.31 MAF escaped through diversion chamnel into Ghaggar
depressions during the three water years from lst July 1982 to
30th June 1985 as detailed below:

Utilisation in

Period ' Bhakra Ghaggar Total
areas depressions in MAF

1.7.84 to 0.417 MAF 0.308 MAF 0.725 MAF

30.6.85 o

1.7.83 to 0.314 MAF  0.090 MAF  0.404 MAF

30.6.84 f .

1.7.82 to 0.356 MAF 0.083 MAF 0.439 maF

30.6.83

Punjab contends that these utilisations need to be deducted from
the total utilisation by Rajasthan from the Ravi-Beas System on
1st July 1985, Similarly, Haryana has also averred that Ravi-Beas
Waters drawn by Rajasthan through Rajasthan Feeder are allowed to
escape into large natural depressions/storage in the desert areas
whenever not required by the farmers of Rajasthan or when
over—drawn and this needs to be deducted while verifying the user
by Rajasthan under Item WNo.l of the Reference. Rajasthan has
repelled this contention in its counter statement as factually
incorrect. It has pointed out that waters in the said natural
depressions near Suratgarh are the flood waters of Ghaggar river
and have nothing to do with the Ravi-Beas waters. According to

it, these depressions are part of Ghaggar river development
contrgl schemein Rajasthan and since Rajasthan is always in dire
need of water, these waters are stored in the depressions for
utilisation.
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While reiterating its stand that neither
Haryana nor Rajasthan can legally lay a claim on the waters of the
Ravi and the Beas, Punjab contends that all previous agreements,
decisions and awards stand superseded by the Punjab Settlement and
the consequential amendment of the 1956 Act. Even otherwise they
are ultra vires the 1956 Act inasmuch as they do not purport to
resolve any dispute relating to inter-State rivers or valleys.
Under the Indus Waters Treaty, India is allowed the unrestricted
use of the waters of the eastern rivers, but the said use has to
be made consistently with the laws and the provisions of the
Constitution which cannot be bypassed by invoking the Indus basin
concept which has no relevance. Prior to the partition of the
country, East Punjab had the right to use these waters with other
riparian Provinces and this fact was acknowledged by West Punjab
after partition as  is evident from the standstill agreements
executed in 1947 and therecafter. Immediately after partition the
Chief Engineers of East Punjab and West Punjab entered into two
agreements on 20th December 1947 whereby it was agreed to maintain
the status quo upto 3lst March 1948 in respect of canal supplies
" and drawing of waters from the eastern rivers. After the expiry
of the said period East Punjab agreed to continue the supply on
payment basis as per the Simla agreement of 18th April 1948.
Subsequently, an Inter-Daminion Conference was held at Delhi which
led to the signing of the 4th May 1948 agreement which is included
as an Annexure to the Indus Waters Treaty 1960, This, contends
Punijab, establishes that the Eastern rivers were always treated as
belonging to East Punjab even by West Punjab and the Daminion of
Pakistan. That is why even at the Conference of 17th January 1952
held in the Ministry of Natural Resources and Scientific Research
under the Chairmanship of Shri A.N.Khosla it was decided that the
surplus supplies from the Ravi should be utilised in the first
instance to meet the additional requirement of Upper Bari Doab
canal, Chak Andher tract and Shah Nahar canal and thereafter. the
balance, if any, should be fed into the Sirhind canal and the
residue into the Rajasthan canal. It was further agreed that the
surplus Ravi waters should be stored by Punjab amd used
exclusively for its own requirements. The underlying idea was to
first meet the irrigation requirements of Punjab in toto and only
thereafter the surplus supplies were to be transferred to other
States,

Under the Government of India BAct 1935,
Entry 19 of List II in the 3schedule, and even under Section 4
read with Section 8(2) of the Indian Independence Act 1947, the
right to legislate on water was corferred on the Province/State as
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is the case .under Entry 17 of List II in the Seventh Schedule to
the Constitution of India; and hence only the State of Punjab can
legislate in respect of Ravi-Beas waters, which, it is contended,
is a sure indication that both Haryana and Rajasthan have no right
in the said waters. For the same reasons it is emphasised that
the Indus Waters Treaty 1960 can be of no assistance to the said
two States since even Articles 3 and 4 of the Constitution do not
confer power on Parliament or the Government of India to allocate
the natural rescurces, such as, River Waters, Mines, Minerals,
etc., of one State to another State; at the most the existing uses
in the territory of the successor State carved out of the
camposite State cdn be preserved and protected. Therefore,
according to Punjab, both Haryana and Rajasthan have no right in
the remaining waters save and except that to which Haryana may be
entitled from the Beas Project under the Punjab Reorganisation
Act. '

Stating that the claim of Haryana in the
remaining waters is based on three documents, wiz., (i) the
agreement of 1955 (ii) the award of 1976 and (iii) the agreement
of 1981, it is contended by Punjab that none of these documents is
consistent with the provisions of the 1956 Act or  the
Constitution. S0 far as the agreement of 1955 is concerned it is
stated that the decisions taken at the said inter-State
Ministerial Conference were only interim and tentative in nature
made with the sole object of bolstering India's claim before World
Bank officials and were not intended to be a final and lasting
arrangement between the concerned States. It is said that
Chaudhary Lahiri Singh, Minister of Irrigation, Punjab, who
attended the said conference had neither the authority nor the
campetence to surrender the constitutional and legal rights of the
people of Punjab in the said river waters by agreeing to share the
waters with non-riparian States. Even the Rules of Business
obtaining on 29th January 1955 and the date on which the minutes
of the conference were finally confirmed, did not permit the said
Minister to enter into any such agreement or arrangement with
other States in regard to the sharing of waters belonging to
Punjab and hence the agreement of 1955 has no legal efficacy. In
fact, it is manifest fram a contemporanecus communication
addressed by the said Minister to the Central Government soon
after the Conference that there was no consensus-ad-idem arnongst
the participants of the Conference and the minutes were
hesitatingly conPirmed by the said Minister because of certain
compellinhg circumstances, It is also averred that the said
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decisions were based on certain assumptions as regards surplus
waters and the needs of Punjab which were factually incorrect.

_ In order to work out the water requirements
of each country from the Indus system, the World Bank proposed the
setting up of Working Parties by the two countries and accordingly
the Indian designee submitted his formulations on 6.10.1953.
while working out the availability of supplies, the dependability
criterion of 2 years out of 3 was taken to provide an optimum use
of the available waters. According to the draft plan the
requirement. to irrigate the total area proposed to be irrigated
was estimated to be 38.36 MAF, whereas the dependable suppiies
from the 3 eastern rivers worked out to 27 MAF only, thereby
leaving a gap of 11.36 MAF. Since the total requirement for
Punijab was 27.91 MAF, there was no qQuestion of supplying water to
any other State. However, while finalising the plan, ¢the
dependability criterion was changed to 1 out of 2 years te
artificially augment the supplies to the detriment of Punjab, and
that is why Punjab contends that the 1955 agreement proceeds on
the wrong assumption that the total supplies available were
15.85 MAF, excluding the pre-partition use, instead of 12.15 MAF
on the dependability of 2 out of 3 vyears. Punjab, therzfore,
contends that since the 1955 agreement/decision was based on
incorrect assumptions, its very base was doubtful and shaky and
‘could not be acted upon., Further, according to it, since the 1955
agreement does not satisfy the requirements of Article 299 of the
Constitution, the Tribunal should refuse to look into it. As
regards the award of 1976, the contention is that it too is based
on inaccurate data and ignores the provisions of the Constitution
as well as the ultra vires nature of Section 78(1l) of the Punjab
Reorganisation Act.

Immediately after the said award the
Governor of Punjab as well as the successive Chief Ministers had
drawn the attention of the Central Government to this fact, but to
no avail. Alternatively it is said that by virtue of Section
78(1) of the Punjab Reorganisation Act, Haryana at best can claim
a share from the Beas Project as defined in Clause 'A' of sub
section 4 thereof, which makes no mention of the Ravi waters and
since the Ravi waters are neither stored nor diverted through the
Beas-Sutlej Link, Haryana cannct lay a claim on the Ravi waters
except to the extent of 0.9 MAF earmarked for Haryana areas :nder
the revised Beas Project Unit II (March 1966). So far as the 1981
agreement is concerned, it is urged for the same reasons that it
18 not consistent with the Constitution and the laws and also
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does not comply with the requirements of Article 299 of the
Constitution and must, therefore, be ignored. Besides, as it has
been repudiated by the Legislature of the State of Punjab, it has
no legal efficacy and cannot be acted upon. Lastly, it is said
that all the three documents stand superseded by the Punijab
Settlement and hence the Tribunal must decide the reference within
the terms of the said settlement,

Dealing with Haryana's contention that river
waters being a national asset are apportionable under Section 65
of the Punjab Reorganisation Act on equitable considerations, it
is contended that the said provision can have no application so
far as distribution of river waters is concerned. On the plea
that the distribution of waters should be made on equitable
considerations, it is contended that equity can be invoked by a
party which has a right to share the waters and not by a State
which has no right whatscever. The needs of Punjab exceed the
total availability of water from the system and, therefore, there
can be no question of granting water to any other State. Haryana
which lies in the Ganga basin can certainly tap the said resources
and link up the available 11.7 MAF of Ganga waters with the Jamuna
at Tajewala Head Works and provide water irrigation to areas
within Karnal, Rohtak, Gurgaon, Mohindergarh and Hissar Districts.
Haryana can also harness Yamuna waters since more than 80 per cent
of Haryana lies in the basin of Yamuna. Besides, Punjab has
already parted with 63 per cent of the waters fram the three
eastern rivers which is no -small sacrifice. Haryana can,
therefore, meet its needs, if any, fram the other untapped sources
rather than seek to enrich itself at the cost of Punjab., On the
other hand, Punjab has no other soiurce except the three eastern
rivers, the total supply wherefrom is not sufficient to meet the
requirements of Punjab. If the demands of Haryana and Rajasthan
are conceded, about 25 lac acres in Punjab presently receiving
irrigation from the Ravi-Beas system will be deprived of such
irrigation and the hope of irrigating another 31 lace acres which
are presently not receiving irrigation will be totally frustrated.
Tt will further reduce the availability of ground water and the
huge expenditure incurred by the farmers of Punjab on tubewells
and pump-sets will be wholly wasted. It is, therefore, contended
by Punjab that even on the principle of equity pure and simple,
Punjab is justified in seeking restitution of its waters from
Haryana and Rajasthan which have no legal or equitable right to
the waters from the Ravi and/or the Beas. On the above grounds
Punjab contests the claims of both Haryana and Rajasthan to a
share in the remaining waters.
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In its rejos.nder the State of HRaryana
contends that the Punjab Settlement cannot and does not have the
effect of effacing history and superseding all earlier agreements,
decisions and awards; in fact, the adjudication of shares between
the two States muast be made having regard to the historical
background. narrated earlier. The 1955 agreement was a prelude to
the Indus Waters Treaty whereunder the eastern rivers were
allocated to India and since the said decisions taken at the
Inter-State Conference were ratified by the erstwhile Punjab
Government, the present State of Punjab, a successor State, cannot
challenge or doubt its walidity. Besides, having secured the
unrestricted use of the three eastern rivers on that basis, it is
not open to Punjab to contend that both Haryana and Rajasthan
being non-riparian States are not entitled to a share in the river
waters. No such objection was raised prior to the reorganisation
of the States in 1966; otherwise a suitable provision would have
been made in the Punjab Reorganisation Act and Section 78(1)
therebf would have been differently worded. So also, the 1976
award being statutory in nature, cannot be challenged as ultra
vires the Punjab Reorganisation Act or the 1956 Act. The
contention that if the interpretation put by Punjab in regard to
the 1976 award is not accepted, it would render section 78(1)
ultra vires the Constitution is denied. It is stated that such a
contention cannot be raised before this Tribunal and in any case
it is not open to Punjab to put forward any such plea after the
withdrawal of the suit in the Supreme Court. It is further
pointed out that after a satisfactory working of the 1955
agreement for almost 26 years it was felt necessary to wodify the
same due to increased availability of water and this was achieved
by the 1981 agreement which still holds the field, The 1981
agreement was ratified by the letter of the Chief Secretary of
Punjab dated 15th March 1985 and hence it could not be
umlaterally revoked. Consequently, according to Haryana, it is
mpossmle to contend that the rivers being natural resources of
Punjab ‘'are assets which are not divisible and go with the
territory'. Haryana further contends that the jurisdiction of
this Tribunal is circumscribed by the terms of reference and the
newly inserted section 14 in the 1956 Act and it does not extend
to declarmg or treating any.prior decisions, agreements or awards
as ultra vires the said Act or the Punjab Reorgamzatmn act or
the Constitution. Punjab's contention that in view of Entry 19 in
List II of the Govetrnment of India Act, 1935, Entry 17 in List II
read with Article 246(3) of the Constitution (which is subject
only to Entry 56 in List I) Punjab has absolute and unqualified
rights over the river waters is countered on the plea that the
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said provisions merely confer legislative competence but not
proprietary rights over the river waters; proprietary rights must
be shown'dehors Entry 17 in List II of the Constitution. It is
also contended that the agreements/decisions need not comply with
Article 299 of the Constitution which applies to merely cammercial
agreements and not agreements of the type with which we are
concerned. Haryana, therefore, contends that the Tribunal must
decide the reference without questioning the legality and validity
of the previous decisions, agreements and/or awards so as not to
render the entire Punjab Settlement nugatory.

It is next contended that since Haryana lies
in the Indus Basin and the rivers, the Ravi and the Beas form part
of the Indus system and as the waters of the eastern rivers were
acquired by India on payment of a substantial amount to Pakistan,
Haryana's right to a share in the Ravi-Beas waters was
indisputable and that is why Item No.2 of the reference was
couched in language which implicitly but unmistakably conceded
such a right and merely left the gquestion of apportiomment of
the remaining waters for adijudication by the Tribunal. This is
also so because even under the provisions of Sections 78 to 80
of the Punjab Reorganisation Act Haryana has a proprietary
interest in the Beas Project which interest came to be determined
under the 1976 Award. Haryana, therefore, rejects Punjab's
contention that the waters of the two rivers belong to it
exclusively and absolutely and ‘contends that its share in the
remaining wate:s should be determined on principles of equity and
need, It further contends that the use of the expression 'East
Punijab' in the Indus Treaty as well as the prior standstill
agreements cannot confer an absolute right on Punjab to the
exclusion of Haryana. according to Haryana, the prior 1948 and
1952 agreements stand superseded by the subsequent 1955 and 1981
agreements which still hold the field and are not superseded by
the Punijab Settlement.

Punjab's contention that the total supplies
worked out on 75 per cent dependability criterion were of the
order of 27 MAF only whereas Punjab's needs were estimated to be
27.91 MAF and hence there being no surplus waters, neither Haryana
nor Rajasthan was entitled to any supply whatsoever, but the
Indian designee deliberately worked out the total supplies at
34 MAF on the criterion of mean supplies with a view to providing
water to the said two States to the detriment of Punjab, is
countered by Haryana by pointing cut that all these questions were
deliberated at length between the representatives of the concerned
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States and the Government of India and a final decision was taken
that the criterion of mean supplies should be adopted and on that
basis the 1955 agreement was arrived at and hence it is too late
.-for Punjab now to contend that the total supplies were determined
‘by applying the wrong criterion. The grievance of Punjab that it
has suffered injustice on account of the application of a wrong
criterion is also countered on the plea that the Chief Engineers
of the concerned States had at their meeting of 23rd November 1954
agreed to adopt the mean flows instead of the dependability
criterion and this was adopted at the Inter State Ministerial
Conference of 2%th Janvary 1955. Haryana also denies the
contention that Punijab's total requirements were estimated at
27.91 MAF. On the contrary, according to Haryana, the total needs
of composite Punjab were estimated to be 238,36 MAF inclusive of
18.67 MAF required for the present day Haryana and hence the
requireménts of Punjab worked out to 20.29 MAF only. So also the
contention that out of the 27 MAF supplies through replacement
canals only 10 MAF became available to India under the Indus
Treaty which could at best be distributed amongst the three States
is denied and it is contended that if 11.3 MAF committed supply
from Sutley and 3.13 MAF pre-partition uses are deducted; there
still remained a balance of a little over 12.5 MAF out of which
10 MAF became available from Pakistan on account of replacement
work and the balance 2.5 MAF remained uncomitted which clearly
demonstrates that Punjab's contention in thisg behalf is wholly
mi.sconceived, Further, according to Haryana, under the 1959
agreement, of the available 13.55 MAF Sutlej supplies, composite
Punjab was allocated 7.88 MAF designed to irrigate famine-stricken
areas of Hissar and Rohtak. However, Haryana areas to be fed by
these waters were subsequently reduced with the result that
presently Sutlej waters serve only a small part of Haryana areas.

Under the 1959 agreement, Punjab areas below Harike could only be
irrigated by Sutlej waters. However, since camposite Punjab
needed Ravi-Beas waters at Ropar for irrigating Haryana areas,
this was achieved by using Ravi-Beas waters in Punjab areas below
Harike in lieu of Sutlej waters thereby saving an equivalent
quantity in Bhakra reservoir for use in Haryana areas. Therefore,
Punjab's contention that since the waters used below Harike are
Ravi-Beas waters and the waters at Ropar are Sutlej waters, there
is no supply available for the high arid areas of Haryana is a
travesty of facts. On the completion of the Beas Project
additional Ravi-Beas waters have becaome available at Harike and
hence the Sutlej waters used below Harike ¢an now be released for

use at Ropar for feeding Haryana areas.
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The contention of Punjab that under the Beas
Project Unit II (Revised), Haryana can at best claim 0.9 MAF under
section 78(1) of the Punjab Reorganisation Act is denied and it is
contended that the revised project had not been sanctioned until
the reorganisation of the erstwhile State of Punjab and,
therefore, the share of Haryana would have to be determined on the
basis of the project as it existed on and before 1lst November
1966. It is further contended that even under the revised project
there is nothing to support Punjab'’s stand that Haryana would get
not more than 0.9 MAF in the Beas Project. Taking into account
2.37 MAF of waters available at Ropar/Nangal and 3.82 MAF becaming
available through the Beas Sutlej Link, the total quantum of
available Ravi-Beas waters works out to 6.19 MAF, Haryana,
therefore, reiterates that it was entitled to more than 3.5 MAF
allocated to it under the 1976 award but it accepted the award in
larger national interest with a view to resolving the conflict
between the two States. For the same reason it did not object to
the retention of its share at 3.5 MAF under the 1981 agreement
even though its share in reality shrunk to 3,23 MAF out of
15.85 MAP instead of rising to 3.81 MAF cut of 17.17 MAF. Raryana,
therefore, contends that there is no room for Punjab to make a
grievance of unjust treatment at the hands of the Central
Government since in fact and in  reality, Haryana had to accept
less than its due share of Ravi-Beas waters. Haryana also denies
Punjab's allegation that the 1981 agreement was signed by the then
Chief Minister of Punjab under campelling circumstances or on
account of undue pressure brought to bear on him. It states that
the Chief Minister of Punjab signed the 1981 agreement after fully
understanding the implications thereof and this is manifest from
the White Paper issued by the Punjab Government scon thereafter.
The subsequent unilateral repudiation of the 1981 agreement by
Punjab cannct render it nom—est.

Haryana reiterates that adjudication of the
shares 1n the remaining waters between Punjab and Haryana must be
made on principles of equity. Contesting the correctness of the
statistical information and data furnished by Punjab in this
behalf, HRaryana conterds that the gross irrigated area from all
sources in Punjab is 150 per cent of the cultivable area while it
is only 95 per cent g0 far as Haryasna is concerned. It is furthex
pointed out that the gross estimated area from tube-wells is
84 per cent of the cultivable area in Punjab whereas it is only
44 per cent of the cultivable area in Haryana: the net irrigated
area from tubcwells is 50 per cent in Punjab and only 26 per cent
in Baryana. It is further pointed out that the ground-water



55

availability in Punjab is to be kept in mind in estimating the
irrigation needs of that State. This would indicate that the use
of ground-water availability in Punjab is about three times that
in Haryana though the geographical areas do not vastly differ,
The area being irrvigated from tube-wells in Punjab is nearly twice
that of Haryana. The use of ground water in Haryana is less on
account of salinity while so far as Punjab is concerned, it is in
a position to make use of these waters in paddy areas to
supplement canal irrigation. In short, according to Haryana, the
ground-water resources in Punjab must be taken into account in
determining the shares of the two States in the surplus Ravi-Beas
waters, Tt has denied the allegation that Haryana can tap
surplus Ganga and Yamuna waters and has pointed out that there are
several claimants so far as these waters are concerned and there
is no possibility of tapping the said resources in the near future
because of the complexity of the questions. 1It, however, contends
that this question is not germane and Punjab has raised it with a
view to confusing and complicating the questions at issue under
Item No.2 of the reference.

Lastly, the State of Haryana contends that
the expression 'as on 1.7.1985' in Item No.l of the reference and
in paragraph 9.1 of the Punjab Settlement relates to the Ravi-Beas
system as existing on that date and this becames amply clear when
read with the words ‘'are using' preceding it found in paragraph
9.1 of the Punjab Settlement. The words 'are using' were, it is
contended, unintentionally changed to 'were using' in the terms of
reference, but so far as this Tribunal is concerned, it must go by
the exact text of the Punjab Settlement since paragraphs 9.1 and
9.2 thereof are incorporated in Section 14 of the 1956 Act. To
put it differently, Haryana contends that the usage for irrigation
as well as consumptive purposes has to be determined from the
Ravi-Beas system as existing on 1lst July 1985 but not necessarily
the use as on lst July 1985. It, therefore, reiterates that in
verifying the usage of water under paragraph 9.1 of the Punjab
Settlement and Item No.l of the reference, the Tribunal need not
confine itself to the use on a single day, that is, lst July 1985
but may verify the same on the basis of usage over a period of
time immediately preceding the Punjab Settlement. In other words,
it disputes the interpretation put on Item No.l by Punjab and to
an extent supports the interpretation placed by Rajasthan,

What we have hitherto set out under this
head merely contains a swmary of the case put forward by the
party States and nothing stated therein is to be read as
reflecting the Tribunal's views or understanding of the factual
position in relation to the relevant matters.
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CHAPTER X
INDUS BASIN STATES

Before we proceed to consider the legal and
the constitutional aspects bearing on Puniab's proprietary claims
in the river waters, we think it proper to examine the factual
aspect whether or not Haryana and Rajasthan fall within the Indus
Basin. In the report of the Trrigation Commission, 1972, Chaoter
XVIII, entitled "The Tndus Basin®, the boundary of the Basin is
described in paragraoh 18.2 at pages 435 and 436 as under:-

"18.2. The Indus Basin is bounded on the east by
the Himalavas on the north by the Karakoram and
Haramosh ranges, on the west by the Sulaiman and.
Kirthar ranges and on the South by the Arabian
Sea, The basin in Indus territory has a maximum
east-west length of about 855 km. a2long 75 degree
east longitude and a maximum north-south width of
about 560 km. along 34 degree 25' north latitude.
The basin has a double fan or palm shape.

The upper portion of basin 1lving in Tibet
(China), Jammu and Kashmir, Himachal pradesh and
part of Pakistan comprises mostly mountain ranges
and narvow wvalleys. 1In Punjab, Harvana and
Rajasthan in India and West Punjab and Sind in
Pakistan, the basin is one flat wvast stretch of
what was once desert and waste land, but which is
now the renowned and fertile gramary of both
countries. Down South, in Sind, the basin
includes some delta areas.”

It is clear from the above paragraph that parts of Punjab, Haryana
and Rajasthan fall within the Indus Basin.

Inviting our attention to paragraph 18.9 on
page 438 of the report, Mr. Rao, however, pointed out that the
Irrigation Commission erred in concluding that parts of Haryana
and Rajasthan fell within the Tndus Basin because it erroneously
assumed that the river Ghaggar was a tributary of the Indus.
Paragrach 18.9 may be reproduced for ready reference:
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"18.9 The river Ghaggar has its source near
Dasshai a small hill station at an elevation of
1,927 m. (77 degree 50' north latitude) in the
Simla district of Himachal Pradesh. The river
flows in a generally south-westerly direction
practically throughout its lengh. It enters the
State of Haryana near Kalka about LU km. from its
source, Continuing to flow in the same
direction, the river criss-crosses the boundary
line between Punjab and Haryana at a number of
places. The Patielawali Nallah joins it at two
different places on its right bank before it
receives, through the Saraswati, the combined

- waters of its three important left bank
tributaries viz., the Tangri, the Markanda and
the Saraswati, near village Shatrana, about 148
kms. from its source. From hers on the direction
flow of the river is more westerly than
southerly. From about 8 km, down stream of this
confluence the river crosses the Bhakra Main Line
Canal and about 28 km. further lower down, the
river crosses the Ghaggar Branch of the Bhakra
systam. Continuing to flow for about 107 kms.
more in a generally south-westerly direction, the
river is tapped at Ottu headworks where two
canals, onpe Northern and the other Southern take
off for irrigating the nearby areas. The canals
go a little beyond Hanmumangarh town in Rajasthan.
Thereafter, the river disappears in the sand
dunes of the Rajasthan desert. The river has a
total length of about 291 kms. and its drainage
area, though difficult to assess precisely, can
roughly be placed around 1,309 sq. kms. up to the
Ottu weir."

From the above it is obvious that the Ghaggar (with its
tributaries) is a non-perennial flash river which peters out in
the sand dunes of the Rajasthan desert. Being a monsoon stream,
1t mainly flows between June and September of each year, Nowhere
in the above paragraph has the Ghaggar been described as tributary
of the Indus. We may next notice a note on Ghaggar River
(Ex.P~6,p.38) which contains extracts from various publications
including the report of the Irrigation Commission 1972 to which we
have already referred. 1t carries a part map (Plate I) extracted
fram the report of the Indian Irrigation Commission (1901-1903)
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showing the flow of the Ghaggar river. The extracts and the map
indicate that the river while criss-crossing the present
boundaries between Punjab and Haryana flows through the districts
of ambala, Karnal and Hissar before disappearing in the Rajasthan
desert. These extracts further show that in ancient times the
Ghaggar was considered an affluent of the Sarusti (Saraswati) and
when ancient texts speak of the latter, they include under that
name the former also. In 'Geology of India and Burma' by M.S.
Krishnan, Sixth Bdition, pages 22-23, there is a mention about the
course of the rivers Saraswati and Ghaggar, According to that
text the Saraswati, rising in the Siwalik hills passed by the
border of BAmbala District, entered the plains of adhbadri before
disappearing in the sands beyond Bhawanipur and “Belchhaper., It
reappeared after a short distance and fiowed through Karnal. The
Ghaggar joined it at Rasula in Patiala after a course of about 175
kms. and got lost in the sands near Hanumangarh in Bikaner. It is
further pointed out that in Vedic literature, the Saraswati is
described as a great river, greater than the Indus and Ganges. It
flowed in the Rann of Kutch which was then a fairly deep qulf
permitting the entry of Ocean—-going vessels, It is believed to
have finally dried up in about the middle of the thirteenth
century. Lastly, reference was made to certain maps from ‘Ancient
Geography of India' by Cunningham to show that the Ghaggar and
Saraswati river system was never a part of the Indus system.
These maps refer to (a) Campaign of Alexander in the Punjab
(B.C. 327-326), (b) travels of Hwen Thsang in the Punjab
(A.D. 631-633); and (c) Travels of Hwen Thsang in North West India
(A.D. 635-637) (Ex.P.6, pp. 43-44). These maps have been produced
to present a composite picture of the river system obtaining in
ancient times. These maps show that the two rivers flowed down the
Siwalik hills, passed through Ambala region and covered a course
through Sirsa, Mirgarh and Mojgarh. The course of the river
beyond Mojgarh is, however, not charted on the said maps or the
enlarged version {Ex.P5, p.190) prepared by Punjab.

From the above documentary evidence it can
at best be said that the rivers Ghaggar and Saraswati were
perennial till they finally dried up in the thirteenth century.
At present the river Ghaggar . is a’ monsoon stream which mainly
flows between June and September. It criss-crosses the boundary
line between Punjab and Haryana at many places. The above
documentary evidence at best supports Punjab‘s contention that it
is not a tributary of the Indus. The ancient maps chart out its
course upto Mojgarh only and not beyond, making it difficult to
rule out, the possibility of its meeting the Indus on its onward
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journey to the sea. But assuming it did not meet the Indus even
in ancient times, does it prove that the Indus Basin did not
extend to parts of Haryana and Rajasthan? The argument that the
Irrigation Commission observed in paragraph 18.2 of its report
that in Punjab, Haryana and Rajasthan the Basin was one flat vast
stretch because it erroneously assumed that the river Ghaggar
formed part of the Indus system of rivers is, to say the least,
misconceived. Merely because while describing the river system
reference was made to the Ghaggar in paragraph 18.9 of the report,
it does not follow that the Comission treated Ghaggar to be a
tributary of the Indus and, therefore, came to the conclusion that
parts of Baryana and Rajasthan fell within the Indus Basin.
Nowhere in paragraph 18.9 has the Commission suggested, even
remotely, that the Ghaggar was a tributary of the Indus. It seems
to us that a reference was made to the Ghaggar because it was a
flash stream flowing during monsoon within the Indus Basin. Since
" the bed of the river Ghaggar was situate within the Indus Basin,
the Commission thought it proper to make a mention thereof in the
report., The Commission, however, made a categorical statement in
paragraph 18.2 of the report that the States of Haryana and
Rajasthan fell within the Indus Basin,

This view which we are inclined to take
finds support fram the maps found on pages 19 and 20 of N.D.
Gulhati's well-known work entitled 'Indus Waters Treaty'. The
author was one of our principal negotiators/designee who had
largely contributed to the successful making of the Indus Waters
Treaty in 1960, Chapter II of the book contains two maps/figures
on pages 19 and 20 based on the Survey of India maps. The figure
oh page 19 shows the Indus region while the figure on page 20
demarcates the Indus Basin. These fiqures show that the Indus
region and the Indus Basin comprised parts of Haryana and
Rajasthan also. In this comection the following statement on
page 21 of the book needs to be noticed:-

*Within India, the Indus Basin lies in Jammu and
Kashmir, Himachal Pradesh, Punjab, Haryana and
Rajasthan, Aocording to the pre-1947 political
sub-division, the Indus Basin in India comprised
the British Provinces of the Punjab, N.W.P.P. and
Sind; the then princely States of Jamm and
Kashmir, Patiala, Rabha, Faridkot, Jind
Kapurthala, Bikaner, Bahawalpur, . Jaisalmer,
Khairpur, Bilaspur, Mandi, Chamba and several
other =mmall states in the Punjab hills, the
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North-West Prontier States and tribal area,
together with parts of the +British Province of
Baluchistan and of the Indian States of Jodhpur
and Jaipur.”

The above categorical statement by an expert who was the Indian
designee and one of our principal negotiators, whose contribution
in moulding the Indus Waters Treaty was significant, is entitled
to great weight and cannot be lightly brushed aside as a factual
error as was contended by Mr, Rao.

Extracts from the Draft Outline prepared by
the Indian Designee for the Indus Basin Working Party (BEx.H-15)
have been produced and relied upon by Haryana in support of its
contention that both Haryana and Rajasthan belong to the Indus
Basin. While describing the river Sutlej, it is observed therein
as under:-

M eacaan It is known that the Sutlej tock a
southerly oourse at Rupar, instead of turning
west, as now, to join the Beas, Thus the Sutlej
or the Hakra--for both streams flowed in the same
bed-~is probably the lost river of the Indian
desert, whose waters made the sands of Bikaner
and Sind a smiling garden. By 1245 the Sutlej
had taken a more northerly course, the Hakra had
dried up, and a great migration took place of the
people of the desert — as it thus became — the
Indus valley. The coourse then taken by the
Sutlej was apparently a continuation of the
present course of the Ghaggar. About 1593, the
Sutlej left, the Ghaggar and went north once more.
The Beas came south to meet it, and the two
flowed in the same channel under various names —
Macchuwah, Hariani, Dand, Murni, Nili and Garah.
Then the Sutlej once more returned to its old
course ard rejoined the Ghaggar. It was only in
1796 that the Sutlej again left the Ghaggar and
finally joined the Beas.®

It would be interesting to note that according to the author of
the Text 'Geology of India and Burma', the Ghaggar further to
Rasula in Patiala was called the Hakra or Sotar whose dry bed
indicates that it must have once contained a large river. So far
as the Ghaggar is concerned, it is said that 'the river was ounce
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;an affluent of tQe Indus, the dry bed of the old channel is still
traceable'. The maps appended to this document (Ex.H-15) also
support the contention that both Haryana and Rajasthan are within
the Indus Basin. The statement that the river Ghaggar was once an
affluent of the Indus was utilised in support of the argument that
if the course of the river was charted beyond Mojgarh in the maps
produced by Punjab, it'would have shown that it met the Indus
before debouching in the sea. Be that as it may, what is
important is not whether the Ghaggar met the Indus before losing
its identity but whether Haryana and Rajasthan belong to the Indus
Basin regardless of the Ghaggar. Unless it is established that
the statement made by the Irrigation Comission as well as the
learned author Gulhati that parts of Haryana and Rajasthan
belonged to the Indus Basin was based on the erroneocus belief that
Ghaggar was a tributary of the Indus or that it met the Indus
before merging into the sea, lack of positive evidence in that
behalf would be of no consequence, whatsoever.

Reliance was also placed on a note entitled
'Bydrology by S.L. Chowdhury' (Ex.P.11) wherein the State of
Haryana has been divided into three basins viz., (i) the Yamuna
drainage basin; (ii) the Ghaggar drainage basin; and (iii) the
internal basin. It was urged that this note prepared by no other
than the Deputy Director, Ground Water Directorate of Harvyana,
does not show that any part of Baryana falls within the Indus
Basin, This note or Research Paper forms part of Working Papers
submitted by different individuals at a Workshop on "Studies for
the use of Saline Water in the Command Areas of Irrigation
Projects Haryana, India', held in July, 1983 under the auspices of
Haryana State Minor Irrigation (Tubewells) Corporation Ltd., a
Government of Haryana Undertaking, The map (Ex. P 15, p.354)
which shows the three  basins indicates that the Indus Basin areas
are flat and have no drainage out-falls in either of the rivers
Yamuna or Ghaggar. The note in the map shows that the land area
slopes from North-east to Sovth-west forming a saucer shaped
depression (interral basin) without a patural outlet, causing
water logging and salinity problems. It must be remembered that
these papers were prepared for the limited purpose of identifying
saline water zones and for tackling the problem of disposal of
saline water from the area described as the internal basin of
Haryana. Such studies undertaken by individuals to identify the
problem of salinity in Haryana cannot be relied upon for the
purpose of determining the expanse of the Indus Basin even if scme
of them are prepared by State officials and have been read in
other forums. It is interesting to note that in the same volume



62

extracts from a document entitled "Bulletin of Nastional Rydrograph
Network Special Data, Haryana 1983" (Ex.P.32 p. 36) is produced by
Punjab, wherein there is a reference to Indus Basin (Sutlej
sub-basin) at three places, which negatives the contention that no
part of Haryana falls within the Indus Basin. We are not
impressed by the argument of Mr. Raoc that Central Ground Water
Board was also labouring under the same erroneous belief as the
Irrigation Camission, 1972,

From what we have discussed above,
particularly the authentic statement £found in paragraph 18.2 of
the Irrigation Commission Report, 1972 and the two maps/figures
based on the Survey of India maps fournd on pages 19 and 20 of
Gulhati's book and the positive statement made by the author-at
page 21, coupled with the other material placed on record, it
seems clear to us that besides Punjab, parts of Haryana and
Rajasthan also belong to the Indus Basin. :

It was however, urged by Mr. Rao that even
if it 1is conceded for the sake of argument that the Indus Basin
extended to parts of the present day States of Haryana and
Rajasthan, with the partition of the country in 1947 and the main
river Indus falling exclusively in the Dominion of Pakistan, the
Indus Basin ceased to exist for us and we became concerned with
the basins of the three eastern rivers only. In our view, there
is a basic fallacy in this line of thought .because it is well
known that rivers defy man made boundaries and river basins do not
cease to exist merely because an international boundary runs
across it. On the partition of the country, most of the water
supply areas fell in the Dominion of India, most of the irrigated
lands went to the Daminion of Pakistan and most of the irrigable
lands were 1left in India. All these lands formed part of the
Indus Basin and continued to be so0o notwithstanding the new
international boundary. Just as a river does not respect State
frontiers so also State frontiers are of no relevance so far as
its drainage area is concerned. A river basin or a river valley
is that tract of land which is drained by a river or its
tributaries, Both surface streams and ground water flow respond
to the force of gravity and take the downward gradient towards a
single ocutlet regardless of man made boundaries. True it is that
on the partition of the country the major part of the main Indus
river does not traverse through Indian territory, but it has its
tributaries in India. That however does not mean that the Indus
system of rivers had ceased to exist as a fact on a new
international boundary bhaving come into existence. We are,
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therefore, of the view that the Indus Basin camprising parts of
Haryana and Rajasthan continues to exist as a geographical fact
even after the partition of the country in 1947. On partition, it
got politically divided but its physical unity continued, So also
certain rivers which were intra-State rivers became international
rivers on the division of a country but that does not per se
affect the course of such rivers. Before partition, the Indus
river system was developed as a single unit; on partition it got
divided and till the signing of the Indus Waters Treaty in 1960,
the rights of India and Pakistan in the waters from the said
system were governed by international law.
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CHAPTER XI
SOOPE OF INQUIRY

*0f the elements which make for political
controversy in human affairs, the control of rivers is one of the
most persistent....."(Lord Birdwood, India and Pakistan: A
Continent Decides (New York, 1954 p. 130)., 1In no other area of
the country is this as true to-day as in Punjab where the two
rivers, the Ravi and the Beas flow. Unlike other issues, disputes
touching river waters tend to be highly sensitive because of its
popular appeal particularly in areas where the mainstay of the
economy 1is agriculture. For States which mainly depend on
agriculture, it is all the more vital because it not only kindles
popular interest but keeps it alive with each agricultural season
and worsens in drought and famine conditions. EBvery cusec of
water allocated to one State is frowned upon as it results in
reduction of the irrigable area or reduces the intensity of
irrigation elsewhere thereby embittering relations between the
concerned States. While rivers themselves may not be the source
of tension, the discord prevailing in regard to distribution of
their waters assumes threatening proportions particularly in
situations of drought and famine when sentiments and emotions run
high generating avoidable heat making a negotiated settlement
impossible, leaving no alternative but a settlement through an
independent judicial Tribunal, as in the present case.

This Tribunal has been called upon to deal
with two specific issues, the first relating to the verification
of the usage by the farmers and other consumptive users of the
three party States fram the Ravi-Beas system as on Ist July, 1985
and the second, regarding the adjudication of the shares of Punjab
and Haryana in their remaining waters. Item No. 1 of the
reference can be divided into three parts: the first part provides
that the farmers of the three States will continue to get water
not less than what they were using from the Ravi-Beas system as on
Ist July, 1985; the secomd part posits that water used for
consumptive purposes will also remain unaffected; while the third
part casts an obligation on the Tribunal to verify the quantum of
usage claimed by the party-States. The first sentence of Item
No. 1 merely assures that the farmers of the three States will
continue to get water not less than what they were using from the
Ravi-Beas system as on Ist July, 1985, It seeks to preserve and
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protect the gquantum of usage by the farmers from the system as on .
Ist July, 1985. The second sentence also holds out an assurance
that waters used for consumptive purposes shall not be diminished.
The third sentence requires the Tribunal to wverify the claims in
regard to the quantum of usage for irrigation and consumptive
purposes fram the Ravi-Beas system as on Ist July, 1985. Item No..
2 of the reference calls for adjudication of the claims of Punjab
and Haryana regarding the shares in their remaining waters. It is
clear from the aforesaid terms of reference that while under Item
No. 1 the Tribunal is required merely to verify the quantum of
usage by the farmers and consumptive users of Punijab, Haryana and
Rajasthan from the Ravi-Beas system as on Ist July, 1985 Item No.2
of the reference requires the Tribunal to adjudicate the claims of
Punjab and Baryana on the sharing of their remaining waters.

S ‘4t is essential at ‘the very® outset to
clearly understand the scope of Inquiry before us. We have
already referred to the language of paragraphs 9.1 and 9.2 of the
Punjab Settlement which is substantially reproduced in the terms
of reference. The newly inserted Section 14 in the 1956 Act which
we have' reproduced earlier also makes a specific reference to the
said two paragraphs of the Punijab Settlement, The new section
begins with a non-obstante clause and . empowers the Central
Government to constitute a Tribunal for the verification and
adjudication of the matters referred to in paragraphs 9.1 and 9.2
of the Punjab Settlement. By sub-section (3) thereof the Central
Government is empowered to make a reference to the Tribunal so
constituted either suo motu or at the request of any concerned
State, When a Tribunal is constituted under section 14(1), the
provisions of sub-section (2) and (3) of section 4, sub-section
(2), (3) and (4) of section.5 and section 5A to 13 (both
inclusive) insofar as they relate to the constitution, powers,
authority and  bar of jurisdiction shall apply subject to
Sub—§ection {3) thereof. It .is, therefore, true that the
provisions of paragraphs 9.1 and 9.2 of the Punjab Settlement have
received statutory recognition and this Tribunal, constituted
under section 14(1), is required to verify and adjudicate the
matters referred to therein. The terms of reference substantially
reproduce paragraphs 9.1 and 9.2 of the Settlement.

. Now in trying to understand the scope of the
Inquiry before the Tribunal it is necessary to bear in mind
certal\m landmark decisions taken in the past regarding the sharing
of river waters before the signing of the Punjab Settlement. Scon
after the partition of the country, a decision was taken by the
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concerned States on 29th January, 1955 for the distribution of
supplies, both flow and storage, from the Ravi and the Beas,
estimated to be 15.85 MAF over and above actual pre-partition use.
Thereunder 8.00 MAF of water was allocated to Rajasthan, 5.90 MAF
to Punjab, 0.65 MAF to Jammu and Kashmir and 1.30 MAF to PEPSU.
On the merger of PEPSU with Punjab in November, 1956, the share of
camnposite Punjab rose to 7.20 MAF. Later, the Indus Waters Treaty
was signed in 1960 whereunder the waters of the three eastern
rivers, the Ravi, the Beas and the Sutlej, were reserved for
exclusive use by India after the transition period. The State of
Punjab was reorganised with effect fram 1Ist November , 1966 and
that raised the question of Haryana's share in the waters
‘allocated to Punjab (inclusive of the share of PEPSYU) under the
agreement/decmlon of 29th January, 1955. In exercise of power
conferred by section 78(1) of the Punjab Reorganisation Act, the
Central Government issued a notification dated 24th March, 1976
{Ex. R 1, Ann.C) allocating 3.5 MAF to Haryana and not more than
3.5 MAF to Punjab. Singe the available supplies were initially
estimated on the basis of the 1921-1945 flow series and since
Punjab was none too happy with the allocation made by the Central
Government, a fresh agreement was executed between the
party-States on 3lst December, 1981 (Ex. Rl, Ann.B) in the
presence of the Prime Minister of India whereunder the available
supplies were estimated to be of the order of 17.17 MAF on the
basis of 1921-1960 flow series and the said quantity of water was
distributed as: 4.22 MAF for Punjab, 3.50 MAF for Haryana, 8.60
MAF for Rajasthan, 0.65 MAF for Jammu and Kashmir and the balance
0.20 MAF for Delhi Water Supply. Even after this agreement was
signed by the Chief Ministers of the concerned States, the
question of sharing of water resources continued to be a
polltlcally live issue in Punjab- and that is why specific
provision came to be made in paragraphs 9.1, 9.2 and 9.3 of the
Punjab Settlement. .

Fram the above it becanes apparent that the
gene51s of the alloeation of water resources between the concerned
States is to be found in the 1955 agreement/decision. It is under
the said decision that the waters came to be allocated between the
concerned States for the first time.  Under the said
agreement/decision Rajasthan received 8.00 MAF of water out of the-
available surplus of 15.85 MAF (1921-1945 flow series), After
this agreement was arrived at the Government of Punjab issued an
order dated 20th October, 1961 for the utilisation of 7.2 MAF of
water allocated to it. Under this order the major part of the
water was to be utilised in Punjab areas of composite Punjab which
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" caused considerable dissatisfaction to the farmers of Haryana
areas, To resolve the dispute two Camittees were appointed which
submitted their reports in 1965 but before any final decision
could be taken on the basis thereof, the decision to reorganise
. the State of Punjab was taken sametime in March, 1966. Pursuant
thereto, the State of Punjab was reorganised in November, 1966
under the Punjab Reorganisation Act, 1966. The disputes between
the States of Punjab and Haryana continued and certain Committees
ware constituted to resolve the same. While this dispute was
perding, there was a press report that Haryana was trying to get
water from Rajasthan out of its share of 8.00 MAF which the latter
was not in a position to use in toto till the Rajasthan Canal was
campleted, This prompted Punjab to claim withdrawal of 4.5 MAF of
-water from the share of Rajasthan for the first time in 1970-71 on
the plea that Rajasthan was not in a position to use more than 3.5
MAF. Thereafter on 24th March, 1976, the Government of India,
after taking into consideration the various reports received by
it, determined the shares of Punjab and Harvana in the 7.2 MAF of
the water under section 78(1} of the Punjab Reorganisation Act. As
this determination also did not satisfy Punjab, efforts were made
at various levels to resolve the dispute and ultimately the
tripartite agreement was executed on 3lst December 1981 by the
Chief Ministers of the three States in the presence of the Prime
Minister of India. As stated earlier, even this agreement came to
be repudiated by Punjab and after hectic political activity, the
Punjab Settlement was signed on 24th July, 1985. We have dealt
with the development in this behalf in greater detail while
examining the question of legality  and validity of the 1955
agreament and have pointed out that the real dispute was between
Punjab and Haryana a3 had it not been for the press report in
regard to Haryana's-efforts to persuade Rajasthan to temporarily
part with some water from its share of 8.00 MAF while the
- Rajasthan Canal was under construction, Punjab would not have
demanded the withdrawal of water fram Rajasthan. This factual
background must be kept in mind while trying to understand the
scope of the inquiry before us. The Punjab Settlement was signed
between the Prime Minister of 1India and Sant Harchand Singh
Longowal, President of Shiromani Akali Dal, a political party. No
State Government was directly 'a party to it” but the Punjab
Legislative Assembly adopted a resolution on 6th March 1986
secking its early implementation. No such direct acceptance was -
made by either Rajasthan or Haryana of the Punjab Settlement but
on the constitution of this Tribunal and on the Central Government
having referred the issues for verification/adjudication by this
Tribunal, the State of Rajasthan submitted to the jursidiction of
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concerned States on 29th January, 1955 for the Qdistribution of
supplies, both flow and storage, from the Ravi and the Beas,
" estimated to be 15.85 MAF over and above actual pre-partition use.
Thereunder 8.00 MAF of water was allocated to Rajasthan, 5.90 MAF
to Punjab, 0.65 MAF to Jammu and Kashmir and 1.30 MAF to PEPSU.
On the merger of PEPSU with Punjab in November, 1956, the share of
composite Puniab rose to 7.20 MAF. Later, the Indus Waters Treaty
was signed in 1960 whereunder the waters of the three eastern
rivers, the Ravi, the Beas and the Sutlej, were reserved for
exclusive use by India after the transition period. The State of
Punjab was reorganised with effect fram Ist November, 1966 and
that raised the question of Haryana's share in the waters
‘allocated to Punjab (inclusive of the share of PEPSH) under the
agreement/decision of 29th January, 1955. In exercise of power
conferred by section 78(1l) of the Punjab Reorganisation Act, the
Central Government issued a notification dated 24th March, 1976
(Ex. R 1, Ann.C}) allocating 3.5 MAF to Haryana and not more than
3.5 MAF to Punjab. Singe the available supplies were initially
estimated on the basis of the 1921-1945 flow series and since
Punjab was none too happy with the allocation made by the Central
Government, a fresh agreement was executed between the
party-States on 3lst December, 1981 (Ex. Rl, Ann.B) in the
presence of the Prime Minister of India whereunder the available
supplies were estimated to be of the order of 17.17 MAF on the
basis of 1921-1960 flow series and the said quantity of water was
distributed as: 4,22 MAF for Punjab, 3.50 MAF for Haryana, 8.60
MAF for Rajasthan, 0.65 MAF for Jammu and Kashmir and the balance
0.20 MaAF for Delhi Water Supply. Even after this agreement was
signed by the Chief Ministers of the concerned States, the
guestion of sharing of water rescurces continued to be a
politically live issue in Punjab: and that is why specific
provision came to be made in paragraphs 9.1,-9.2 and 9.3 of the
Punjab Settlement.,

Fram the above it becames apparent that the
genesis of the allocation of water resources between the concerned
States is to be found in the 1955 agreement/decision. It is under
the said decision that the waters came to be allocated between the
concerned States for the first time, Under the said
agreement/decision Rajasthan received 8,00 MAF of water out of the-
available surplus of 15.85 MAF (1921-1945 flow series), After
this agreement was arrived at the Government of Punjab issued an
order dated 20th October, 1961 for the utilisation of 7.2 MAF of
water allocated to it. Under this order the major part of the
water was to be utilised in Punjab areas of composite Punjab which
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caused considerable dissatisfaction to the farmers of Haryana
areas. To resolve the dispute two Committees were appointed which
submitted their reports in 1965 but before any final decision
could be taken on the basis thereof, the decision to recrganise
, the State of Punjab was taken sometime in March, 1966. Pursuvant
thereto, the State of Punjab was reorganised in November, 1966
under the Punjab Reorganisation Act, 1966. The disputes between
the States of Punjab and Haryana continued and certain Committees
were constituted to resolve the same. While this dispute was
pending, there was a press report that Haryana was trying to get
water from Rajasthan out of its share of 8.00 MAF which the latter
was not in a position to use in toto till the Rajasthan Canal was
completed. This prampted Punjab to claim withdrawal of 4.5 MAF of
~water from the share of Rajasthan for the first time in 1970-71 on
the plea that Rajasthan was not in a position to use more than 3.5
MAF. Thereafter on 24th March, 1976, the Government of India,
after taking into consideration the various reports received by
it, determined the shares of Punjab and Haryana in the 7.2 MAF of
the water under section 78(1) of the Punjab Reorganisation Act. As
this determination also did not satisfy Punijab, efforts were made
at wvariocus levels to resolve the dispute and ultimately the
tripartite agreement was executed on 3lst December 1981 by the
Chief Ministers of the three States in the presence of the Prime
Minister of India. As stated earlier, even this agreement came to
be repudiated by Punjab and after hectic political activity, the
Punjab Settlement was signed on 24th July, 13985, We have dealt
with the development in this behalf in greater detail while
examining the question of legality and wvalidity of the 1955
agreement and have pointed cut that the real dispute was between
Punjab and Haryana axl had it not been for the press report in
regard to Haryana's ‘efforts to persuade Rajasthan to temporarily
part with some water fram its share of 8.00 MAF while the
Rajasthan Canal was under construction, Punjab would not have
demanded the withdrawal of water fram Rajasthan. This factual
background must be kept in mind while trying to understand the
scope of the inguiry before us. The Punjab Settlement was signed
between the Prime Minister of 1India and Sant Harchand Singh
Longowal, President of Shiromani Akali Dal, a political party. No
State Government was directly a party to it" but the Punjab
Legislative Assembly adopted a resolution on 6th March 1986
seeking its early inmplementation. No such direct acceptance was -
made by either Rajasthan or Haryana of the Punjab Settlement but
on the constitution of this Tribunal and on the Central Government
having referred the issues for verification/adjudication by this
Tribunal, the State of Rajasthan submitted to the jursidiction of
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this Tribunal in regard to Item No. 1 of the reference aply
whereas the State of Haryana submitted to the Tribunal's
jurisdiction on both the terms of reference. The State of
Rajasthan made it clear in its Claim Statement as well as
rejoinders that it was not a party tc Item No. 2 of the reference
and hence its share in the river waters allocated by the 1955
agreement and revised or modified by the 1981 agreement remains
unaffected and cannot be varied or altered without its consent,
According to Rajasthan both the agreements are legal and valid and
the Tribunal 1is not - campetent - to overlook them insofar as
Rajasthan's share is copcerned. According to it the Tribunal
cannot go into the legality and the validity of the said
agreements/decisions. The State of Punjab on the other hand
contends that under Item No. 1 the Tribunal has to verify the
actual usage by the farmers and other consumptlve users of the
three States and as the verified usage is protected by the said
term, deduct the quantum of usage from the total available
supplies fram the Ravi-Beas system and distribute the remaining
waters between Punijab and Haryana according to their respective
entitlements under the Constitution and the laws, To put it
differently, according to Punjab all the earlier agreements,
arrangements and decisions stand superseded by the Punjab
Settlement and hence after protecting the actual usages verified
under TItem No. 1 of the reference, the balance water from the
Ravi-Beas system has to be allocated between Punijab and Haryana as
per their entitlements in accordance with the Constitution and the
laws. In this behalf Punjab's contention is that Haryana can in
law lay a claim to not more than 0.90 MAF from the remaining
waters., The State of Haryana has in its Claim Statement adopted a
more or less similar stance in regard to fde interpretation of the
two terms of reference, although accordifdg to it, it would be
entitled to a major share in the remaining waters on the principle
of equitable distribution. However, in the course of arguments
before this Tribunal, Mr. Sibbal, learned counsel for Haryana,
stated that he was not in a position to justify the stand taken in
the pleadings of Haryana on the true interpretation of the terms
of reference and did not advance the same but instead contended
that - the interpretation canvassed by Rajasthan was correct for
otherwise the whole reference was likely to be rendered
incompetent. He also contended that the Tribunal ‘cannot nullify
the earlier two agreements and the award under section 78(1) of
the Punjab Reorganisation Act and in any case they were and are
perfectly legal and valid. It is in this background of pleadings
that we must decide the scope of the inquiry before us.



69

Now, - as pomted out earlier, Item No. 1 of
the reference does not present any difficulty insofar as the ambit
of the inquiry under that head is concerned. All the three States
have submitted to the jurisdiction of the Tribunal and have
presented their points of view through counsel on that point. The
real difficulty arises when we come to Ttem No. 2 of the
reference, the text whereof concerns the States of Punjab and
Haryana only. Urder that term the Tribunal is called upon to
adjudicate 'the claim of Punijab and Haryana regarding the shares
in their remaining waters'. In other words, according to Punjab,
out of the total available supplies, the gauntum of usage verified
under Item No, 1 of the reference must be deducted and the balance
water would be available for adjudication under item No. 2 of the
reference. On the other hand, Rajasthan contends that since it is
not a.party to Item No. 2 of the reference and since it has not,
directly or- indirectly, agreed to reopen the question of its share
in the total available supplies from the Ravi-Beas system, its
share under the agreements remains unaffected and cannot be
touched by the Tribunal; to do so would be to wviolate the
principle of audi alteram partem. Punjab's answer is that the
whole purpose of the Punjab Settlement would be defeated if the
earlier agreements are not treated as superseded and the question
of entitlement of water from the Ravi-Beas system is not examined
de novo in the light of the provisions of the Constitution and the
laws. It contends that it was only after Punjab's stand that
Rajasthan is not entitled to any water from the Ravi-Beas system
was Qonceded that Punjab agreed to preserve and protect the
existing user by Rajasthan and hence there was no question of
Rajasthan havmg a share in the remaining waters nece551tat.1ng its
inclusion in Item No. 2, of the reference. It is, therefore, .
clear that according to Punjab Rajasthan would not be entitled to
any water from the Ravi-Beas system beyomd the actual user
venfled under Item No. 1 of the reference.

We have carefully considered the rival
points of view canvassed before us and we are of the view that the
contention urged by Rajasthan must prevail. Elsewhere in this -
report we have upheld the legality and the validity of the 1955
and 1981 agreements whereunder Rajasthan became entitled to
8.00 MAF and later 8.60 MAF of water from the Ravi-Beas system.
It is well settled that without the consent and concurrence of
both the contracting parties, the rights and obligations flowing
from 'a .contract cannot be discharged.' Since a contract or
agreement rests on the agreement of the parties, it is binding on
them till such time they decide to relieve each other of the
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obligations thereunder, A contract can, therefore, be discharged .
by agreement between the contracting parties. No single party to
the contract can put an end to the contract and refuse to honour
its commitments thereunder. To do so would tantamount to a breach
of the contract which would confer a right of action on the other
party to claim performance i.e., enforcement of the contract. A
unilateral breach of contract does not, of itself, terminate the
obligation, it merely entitles the opposite party, if he so
chooses, to regard himself as relieved or discharged from the
obligation of further performance thereof. It would be open to
the opposite or injured party to treat the agreement as subsisting
or in existence and demand performance thereof by the party
comitting the breach. Non-implementation of an agreemept
concerning the use of distribution of water may give rise to a
water dispute as defined by section 2(c) of the 1956 Act,
Fortunately, before any such dispute can arise, the present
reference has been made. :

There is no doubt whatsoever that the State
of Rajasthan was not a party to the Punjab Settlement. It at no
time agreed to reopen the 1955 and/or the 1981 agreements,
whereunder it became entitled to a certain quantum of water fram
the Ravi-Beas system., On the basis of the 1955 agreement, it took
certain follow-up action and incurred heavy expenditure to provide
a network of canals for the utilisation of water allocated to it.

Elsewhere in this report we have set out in detail the follow-up
action taken by the erstwhile Punjab Govermment in pursuance of
the said agreement/decision. Since the agreement was based on the
possibility of the waters of the eastern rivers being allocated to
India, the Government of India sanctioned or confirmed the same
only after the Indus Waters -Treaty was signed by India and
Pakistan. The Beas Project, Unit I and Unit II, were planned on
the basis of the said agreement/decision and in 1970 the cost of
the Beas Projects was apportioned between the concerned States.
The genesis of the 1981 agreement is also the 1955 agreement. 1If
the submission® that the Punjab -Settlement intended to supersede
the previous agreement is entertained, it would also set at naught
all subsequent decisions taken from time to time by the concerned
Governments as well as the Government of India. But as stated,
" earlier, unless the concerned contracting parties agree, the
‘agreement/decision would be binding on the concerned party-States
and it cannot be overlooked. Since the State of Rajasthan
contends, and there is no evidence to the contrary, that it had
not directly or indirectly, consented to the reopening of the 1955
agreement, we must proceed on the footing that the said agreement
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is not discharged by the consent of the concerned party-States.
Incidentally it is nobody's case that the rights of other
non-consenting parties, Jamm and Kashmir and Union Territory of
De1h1 , are affected by the Punjab Settlement

It was then said that since Ra]asthan is a
party to Item No 1 of the reference and since it had submitted to
the jurisdiction of the Tribunal, by necessary implication it must
follow that it had consented to the reopening of the previous 1955
and 1981 agreements. There is no merit in this submission for the
simple reason that the verification of actual usage contemplated
by Item No. 1 of the reference is innocuous and does not in any
way impinge upcon the terms of the said two agreements. To put it
differently, the verification of actual usage can be done while
keeping the two agreements intact, i.e. without being reguired to
alter, vary or modify any of the earlier decisions. We are,
therefore, not inclined te think that merely because Rajasthan has
submitted to the jurisdiction of this Tribunal so far as Item No.l
is concerned, it must be taken that it has by necessary
. implication, consented to the reopening of the earlier agreements.

That brings us to the question whethér by
virtue of the insertion of section 14 in the 1956 Act, which
incorporates by reference paragraphs 9.1 and 9.2 of the Punjab
Settlament in the statute, all previous agreements/decisions are
liable to be reopened notwithstanding the want of consent on the
part of Rajasthan. The newly added section 14 empowers the
Central Government to constitute a Tribunal under the Act, to be
called the Ravi and Beas Waters Tribunal ‘for the verification and
adjudication of the matters referred to in paragraphs 9.1 and 9.2
respectively of the Punjab Settlement. Paragraph 3.2 of the
Punjab Settlement may be reproduced for ready reference. It reads
as follow:-

"9.,2, The claim of Punjab and Haryana regarding
the shares in  their remaining waters will be -
refarred for adjudication to a Tribundl to be
presided over by a Supreme Court Judge. . The
decision of this Tribunal will be rendered within
six months and would be binding on both parties.
All legal and constitutional steps in  this
respect to be taken exgieditiously " -

The sald paragraph 1s in three sentences.
The first sentence enjoins the Tribunal "to adjudicate ‘the claim
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of Punjab and Haryana  regarding the. shares in their remaining
- waters'. The second sentence requires the Tribunal to render its
decisiori within gix months and makes the same binding on both
parties. It is, therasfore, clear on a plain reading of the first
Stwo sentences of paragraph 9.2 of the Punjab Settlement that it
arraigns only two parti®s, Punjab and Haryana, before the Tribunal
and makes - the decision of the Tribunal binding on both of them.
There is, therefore, no room for doubt that Rajasthan was not
envisaged as one of the claimants or parties to the process of the
adjudication contemplated by the said term.  Both Punjab and
Haryana also contend that under Ttem No. 2 of the reference, which
is a verbatim reproduction of the first sentence of pargaraph 9.2,
Rajasthan is not a party and can have no say in the matter.
Rajasthan categorically contends that so far as Item No. 2 of the
reference 1is concerned, it being outside the scope does not
propose to submit to the jurisdiction of the Tribunal. That is
why the State of Rajasthan has not filed any statement of claim on
item No. 2 of the reference and has made it clear in unmistakable
terms that it does not submit to the Tribunal's jurisdiction. On
that premise it contends that the Tribunal has no jurisdiction to
alter, vary or modlfy any of the terms of the 1955 or 1981
agreement/demslon in respect of the share allocated to Rajasthan
. thereunder since it has not consented to the reopening of the said
agreements/decisions.

. But it was argued on behalf of Punjab that
on a conjoint reading of both the terms of reference it is plain
that after the actual user by the three States is verified, the
quantum of verified user must be deducted from the total available
supplies and the balance or surplus water would be 'their
remaining water' available for adjudication by the Tribunal. To
state it in concrete terms if out of the total supplies of
15.85 MAF, the verified user comes to 5.85 MAF, the balance of
10.00 MAF would be the subject matter under Item No. 2 of the
reference. More tersely put, if the verified user by Rajasthan is
4.5 MAF it would be entitled to only that quantity of water fram
the Ravi-Beas system and the remaining 3.5 MAF out of its share of
8.00 MAF under the 1955 agreement/decision would be lost to it and
would form part of 'their remaining waters' under Item WNo. 2 of
the reference. The argument, though attractive at first blush,
suffers two basic fallacies, wviz., (i)} it would imply undoing of
the 1955 and 198l agreements as also depriving Rajasthan of its
full share in the waters fixefl thereunder without its consent and’
(ii) result in flagrant violation of the principle of audi alteram
partem in that, the Tribunal would be required to decide the
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quantum of remaining water after aeducting the verified user fraom
the total available supplies regardless of Rajasthan's share under
‘the said agreements. We have already indicated earlier that
Rajasthan has not consented to the reopening of the agreements.
The agreements could not be thrown overboard without the consent
of the concerned State Governments. Since Rajasthan never
. consented to the discharge of the agreements, the question which
we must consider is, whether the share of Rajasthan under the
agrecments was intended to be reduced by the insertion of section
14 in the 1956 Act. Tt was said that Parliament made specific
mention of paragraphs 9.1 and 9.2 of the Punjab Settlement while
inserting the new section 14 in the 1956 Act as it intended that
the question of allocation of waters from the Ravi-Beas system
.'should be examined de novo regardless of the earlier
agreements/decisions. This objective was sought to be achieved by -
the terms. of reference, the first term protecting the actual user
by the three States regardless of whether or not the States of
Haryana and Rajasthan were entitled in law to claim water from the
Ravi-Beas system, and the second term requiring adjudication of
'their remaining waters'. Admittedly, Rajasthan is not a party to
Item No. 2 of the reference and, therefore, it cannot lay a claim
to the surplus waters under paragraph 9.2 of the Punjab
Settlement. Once the verification under Item No. 1 of the terms
of reference is over, Rajasthan would be out of the picture and
according tc Punjah in view of section 14, it would not be
entitled to water beyond the verified usage even if the verified
usage falls short of its share of 8.00 MAF under the agreement.
In substance this would mean that if the verified usage for
Rajasthan is less than 8.00 MAF (in fact Rajasthan claims a usage
- of less than 8.00 MAF under Item No. 1), it would be required to
forego the balance, its protestations and absence of consent for
Teopening the agreements, notwithstanding.

. Two posers naturally arise. The first is,
whether an intention can be attributed to Parliament to strip
Rajasthan of 1its share in the river waters allocated under the
agreements without giving it an opportunity of stating its case
before the Tribunal? Can it be said that Parliament intended by
the insertion of section 14 to withdraw a substantial quantity of
water out of Rajasthan's share of 8.00 or 8.60 MAF allocated to it
under the earlier agreements without its consent and without
giving it an opportunity of being heard? Courts of law and
Judicial Tribunals frown at attempts to deprive a party of its
right in breach of the principle of natural justice. It is
abhorrent to our sense of justice that a party having a right,
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either under statute or contract or agreement, should be stripped
of that right without according it an opportunity of being heard.
Any such action would be liable to be struck down as violative of
the principle of natural  justice. It is implicit-in the rule of
law that the principle of natural justice should govern those who

are required to discharge Jjudicial or quasi-judicial - functions.
- In modern times in civilised society it is . unthinkable that a
party can be deprived of its valuable right without so much as
giving it an opportunity of being heard before it is stripped of
"~ its right. Ordinarily, even where a statue is silent, the rule of
natural justice is read into it where its effect is likely to
adversely affect the right of a party. Would it then be
permissible to infer, in the absence of clear language indicating
the same, that Parliament intended to deprive Rajasthan of water
beyond the. quantum verified under Item No.l of the reference,
reqardless of the allocation made under the earlier agreements?
There is no warrant in the language of section 14 to infer that
Parliament intended to take away water from Rajasthan's . share
- allocated under the earlier agreements without its consent. Such
a view would be viclative of the principles of natural justice and
would not commend to a judicial Tribunal.

The second question is, whether Parliament
was competent to deprive Rajasthan of its share in the river
. waters allocated under the earlier agreements wihout the consent
of Rajasthan? It is nobody's case that Rajasthan had consented to
reopening of the earlier agreements to entitle Parliament to enact
a law on that premise. That being so the guestion is, whether
Parliament can be attributed the intention to strip Rajasthan of
its share in the river waters when it enacted section 14 if in law
it was not campetent to so legislate? We inquired of the learned
counsel Mr. Raoc to point out the relevant provision under which
Parliament could by law deprive Rajasthan of its share in the
river waters allocated to it under earlier agreements between the
concerned States. Mr. Rac was not able to point out any entry
from the relevant List empowering Parliament to enact such a law
but he urged that the source of power oould be traced fram
aArticles 2 and 3 of the Constitution., Article 1 proclaims that
India shall be a Union of States. Article 2 empowers Parliament
to admit into the Union, or establish, new States Article 3 next
provides that Parliament may by law ~

~"(a) form a new State by separation of territory
from any State or by uniting two or more
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States or parts of States or by uniting a -
territory to a part of any State;

{b) increase the area of any State;

(c) diminish the area of any State;

(d} alter the boundaries of any State;

{(e) alter the name of any State;"

Articles 2 and 3 merely eompower Parliament to alter the
geographical limits of the Union or the States or alter the name
of any State but they do not confer any power -'on Parliament to
alter the terms of binding agreements between two oOr more States
without the consent of the concerned State. No such power &an be
read in Articles 2 and 3 of the Constitution and in the absence of
any other specific provision empowering Parliament to unilaterally
discharge agreements, decisions or contracts between States, we
must hold that since parliament had no such legislative campetence
it could not have intended to do so by the insertion of section 14
in the 1956 Act.

In support of its contention _that under- Item
No.2 of the reference the Tribunal has jurisdiction to adjudicate
the shares of Punjab and Haryana leaving out the share allocated
to Rajasthan, strong reliance was placed on the statement of Shri
P.Shivshankar, Union Minister of Cammerce, made on’ the floor of
the Rajya Sabha on 20th March, 1986, which reads as under:-

"The point is, Haryana and Punjab had been
contesting the figures of the usage of Rajasthan.
Haryana and Punjab were not satisfied when
Rajasthan was giving a particular figure. They
were saying it was more than five point -
samething; I do not exactly remember at this
stage. They said 'we use this water' and both
the States were not agreeing that they were
using.  That is one part of it. What Punjab was
saying that they were using 6.2 MAF, Haryana was
‘not accepting and what Haryana was saying Punjab
was not accepting. Therefore, Rajasthan has been
brought ‘into the accord for the limited purpose
of detemumng the usage as on Ist July, 1985.
There is nothing else so far as Rajasthan is
concerned " .

| Our attention was drawn to the full text of
the proceedings in the Rajya Sabha of 20th March, 1986 (Ex. P.13)
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to point out what the other participants, particularly Shri
B.Shankaranand, Minister of Water Rescurces and .Shri Asoke Sen,
Mlnlster of Law and Justlce, had to say in regard to the object of
. insertion of section ¥4 in the 1956 Act. Mr. Rao, however,
invited our attention to a few. decisions of the Supreme Court,
namely (i} State of Travancore ~ Cochin vs. The Bambay Company
Ltd.,(1952) S.C.R. 1112); - ¢ii) State of West Bengal vs. Union of
India ((1964) 1 S.C.R. 370); (iii) Kesavanada Bharti vs. State of
Kerala, (1973) Supp.SCR 1) and Sushma Sharma ws., State of
Rajasthan, (1985) Supp. S.C.C. 45) in support of his contention
that speeches in Parliament cannot be admitted and used as
extrinsic aids for interpreting a statute or any provision of a
statute. We do not consider it necessary to scrutinise the case
law on ‘the subject as we are satisfied on a close reading of the
speeches of the Hon'ble Members and Ministers who participated in
" the debate, that it would be unwise to pick a statement here and
there to gather the intention of the Parliament in inserting
secticn 14 in the 1956 Act. True it 1is that there are a few
statenants’ in the speeches of Shri P.Shivshankar and Shri Asocke
Sen which support the interpretation canvassed by Rajasthan but we
do not think it advisable to base our Judgment as régards
Parliament's intention in introducing section 14 in the 1956 Act
thereon. We think, even without resorting to these speeches, it
is possible for us to reach a definite conclusion from the plain
‘language of the terms. of reference and certain attendant
circumstances. '

There is vyet ancther circumstance which has
a bearing on the question at - hand, Under the 1955 agreement,
Jammu and Kashmir received 0.65 MAF of waters fram the Ravi and
the Beas. Under the 1981 agreement, while the share of . Jammu and
Kashmir was retained at 0.65 MAF, the Delhi Water Supply was
allocated 0.20 MAF out of the shares of Punjab and Haryana. Since
neither the State of Jammu and Kashmir nor the Union Territory of
Delhi is party to the proceedings, their shares under the
agreement(s) cannot be disturbed in the present proceedings; to do
so' would be to offend the principle of natural justice. For the
same reason it would be in gross violation of the principle of
audi alteram partem to limit the share of Rajasthan to the user
verified under Item No.l of the reference.

For the above reasons, on a true
interpretation of paragraphs 9.1 and 9.2 of the Punjab Settlement, .
Item Nos. 1 and 2 of the terms of reference and the newly added
section 14 of the 1956 Act, we are of the view that this Tribunal
.cannot alter the share of Rajasthan fixed under the 1955 agreement
and later modlfled under the 1981 agreement.
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CHAPTER XI1

PROPRTETARY/OWNERSHTP RIGHTS IN RIVER WATERS

We have already pointed out earlier while
stating the claims put forward by the party-States that the
principal contention of the State of Punjab is that the waters of
the Ravi and the Beas belong to Punjab absolutely and in their
entirety and neither Haryana nor Rajasthan has any right therein.
However, under paragraph 9.1 of the Punjab Settlement a concession
was made to protect existing usage as on lst July, 1985 as there
was no intention to deprive the farmers and other consumptive
‘users of Haryana and<Rajasthan of the waters which they were
actually using fram the system as on that day. In paragraphs 9 to
15 of its counter-statement to Haryana's statement on Item No.2
(Ex.P-3}, Punjab contends that according to the scheme of the
Constitution it 1is entitled to utilise the water resources fram
the said two rivers as the last downstream State within its
territory by virtue of Entry 17 in List IT of the Seventh Schedule
{State List) read with Article 246(3) of the Constitution.
According to -Punjab this sovereign power of the State is subject
only to Entry 56 in List I (Union List) which empowers Parliament
to provide for regulation and development of inter-State rivers
and river ' valleys to the extent it is declared by law to be in
pablic interest. Since no such law is enacted by Parliament,
there is no fetter on the right of Punjab to use the river waters
for irrigating lands within its territory to the exclusion of the
other two States. Before 26th January, 1950, the Province of East
Punjab enjoyed the sam® power under Sections 4 and 8(2) of the
Indian Independence Act, 1947, read with Entry 19 in List II of
the Government of India Act, 1935. That is why, contends Punijab,
the rights of East Punjab over the waters of the eastern rivers
were always recognised by the Government of West Punjab as well as
the Dominion of Pakistan. It is, therefore, contended that like
other natural rescurces, e. g. mines and minerals, river waters go
with the terrltory in which they flow and no other State, mach
less non-riparian States like Haryana and Rajasthan, can lay a
claim over those waters, The State of Punjab also disputes the
claim put forth by Haryana that both Haryana and Rajasthan fall
within the Indus Basin and are, therefore, entitled to share in
the waters of the Ravi and the Beas which are tributaries of the
Indus as co-riparian States. while denying the fact that Haryana
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and/or Rajasthan fall within the Indus Basin, Punjab further
contends that in order to lay a claim on the waters of the Ravi
and the Beas what is relevant is to prove that they fall within
the Basins of these two rivers, which they admittedly do not.
Both Haryana and Rajasthan not being riparian States are therefore
not entitled to any water beyond the cammitted use in regard to
which Punjab has made a concession in paragraph 9.1 of the Punijab
Settlement. It is further contended.that the power to reorganise
States conferred by Articles 3 and 4 of the Constitution cannot
and does not extend to allocation or distribution of natural
resources, including river waters, of one State to ancther.
Needless to state that both Haryana and Rajasthan dispute the
claim put forward by Punijab and contend that they are entitled to
a share in the river waters by virtue of their being co-riparian
States and under the 1955 agreement and the 1976 award as modified
by the 1981 agreement. Punjab on the other hand contends that the
aforesaid previous agreements and award stand superseded by the
Punjab Settlement. Several objections and contentions have also
been raised regarding the legality and validity of the said three
documents which we have dealt with separately.
In view of the above, the core issue which
fiqures prcmmently throughout the pleadings of the State of
Punjab is whether the waters of the Ravi and the Beas belong
absolutely to Punjab and neither Haryana nor Rajasthan has any
claim or right therein. At the very outset when the State of
Punjab filed its claim statement (Ex.P-1l) it contended in
urmistakable terms that it owns the waters of the said two rivers
absolutely and to the exclusion of Harvana and Rajasthan and,
therefore, the said two States can claim only that guantum of
water as may be verified by the Tribunal under Item No.l of the
reference and the remaining waters would be at the disposal of
Punjab for being used within its territory, except at best to the
extent of 0.90 MAF allocable to Haryana under Section 78{(1) of the
Punjab Reorganisation Act. Therefore, the primary issue, purely
and simply, is whether the claim of Punjab that it alone has
proprietary rights in the waters of the Ravi and the Beas 1is
well-founded. Put differently, whether Harvana and/or Ra‘jasthan
have no right whatsoever in the waters of the said Item No.l of
the reference? In order to appreciate this principal contention
. which runs 1like a golden thread throughout the fabric of Punijab's
pleadings, it would be advantagecus to bear in mind the
legislative history. ‘ E
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LEGISLATIVE HISTORY

] Having cleared the deck on the question af
Harvana and Rajasthan being Basin States, we now proceed té
examine Punjab's contention regarding its ownership in the river
waters. For a proper appreciation of Punjab's point of view in
this behalf, it is necessary Yo take stock of the Legislative
history.
4
. Before the Government of .India Act 1919, no
ma jor 1rr1.gat10n project could be undertaken without the express
sanction of the Secretary of State. In the case of a dispute
between Provinces the matter had to be referred to the Secretary
of State, whose decision was final and binding on the concerned
Provinces. However, under the Government of 1India act 1919,
partial autonomy was granted to the Provinces and by virtue of
Item 7 of Part II of Schedule T irrigation became a Provincial but
reserved subject. Under the Government of India Act, 1935, the
power to legislate on 'water, that is to say, water supplies,
irrigation and canals, drainage and embankments, water storage and
water power' was transferred by Entry 19 of List II in the Seventh
Schedule of the Act to the Provincial Government, 'The executive
authority of the Province having been made co-extensive with its
legislative power by- virtue of section 49(2), but for the
restrictions placed by sections 130 to 133 of the gaid Act, each
Provincial Government would have been free to do what it thought
fit with the water supplies within its Province. However, the
aforesaid group of sections provided that if a Province lodged a
formal camplaint against ancther regarding interference with its
“water supplies, the Governor General was authorised to appoint a
Cammission to investigadte ' the matter and submt a report, on the
basis whereof the Governor General could pasé final orders unless
any party to the dispute desired a reference to His Majesty in
Council for final orders. The orders made by the Governor General
or His Majesty in Council, as the case may be, were binding on the
Province affected thereby unless varied. This would show that no
Province could take action as would affect prejudicially the
interest of another Province or its people. The jurisdiction of
the Federal Court or any other Court to entertain any suit or
action in respect of such dispute which could be dealt with as
stated above stood ousted.

By the Indian Independence Act, 1947, as
from 15th August, 1947, British India came to be divided into two
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indegeandent Dominions of India and Pakistan. Section 2 defined
the territories forming the new Dominions. By virtue of ‘Section 4
the Province of Punjab as constituted under the Government of
India Act, 1935 ceased to exist and instead two new Provinces -
known as West Punjab and East Punjab came to be constituted.
Section 6 conferred on the legislature of each of the new
Daminions full power to make laws for that Dominion including laws
having extra territorial operation. Sub-section (2) of section 8,
however, provided that each of the new Daminions and all Provinces
and other parts thereof shall be governed as nearly as may be, ih
accordance with the provisions of the Government of India Act,
1935, unless any other provision was made by or in accordance with
a law made by the Constituent Assembly of the concerned Dominion
under sub-section (1) thereof. Simultaneously, by section 3(1) of
the 1India (Provisional Constitution) Order, 1947, as from the
appointed day, that is, 15th Bugust, 1947, the Government of India
Act, 1935 including the provisions thereof which had not come into
force before the appointed day were applied@®to India with the
omissions, additions, adaptations and modifications set out in the
said Order and the Schedule thereof. Briefly stated in the
absence of any other provision made by or in accordance with a law
made by the Constituent Assembly, the provisions of the Government
of India Act, 1935, subject to changes and modifications made by
the Order or in the schedule thereto, - applied even after the
appointed date. Except for certain incidental changes
necessitated on account of the formation of new Daminions no
change of substance was made in Sections 130 to 133 of the
Government. of India Act, 1935.

. The Constituent Assembly came into existence
on 9th December, 1946, It was entrusted the formidable task of
framing a Constitution for free 1India. On 29th RPugust, 1947 a
Drafting Committee under the Chairmanshig of Dr.Ambedkar was
appoipted to scrutinise and revise the Draft Constitution prepared
by the Constitutional Advisor Shri B.N.Rau. The Ambedkar
Committee presented the Draft Constitution on 2lst February, 1948.
The said Draft Constitution contained Articles 239 to 242 which
were in substance in pari materia with sections 130 to 133 of the
Government of 1India Act, 1935, except that in. place of the
expression 'Governor General', the expression 'President' and in
place of the expression 'Government of a Governor's Province', the
expression 'Government of any State' came to be substituted along
with certain other incidental changes. Article 239 enabled a
State Government specified in Part 1 or Part IT of the First.
Schedule to camplain to the President if the interest of that
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State or its inhabitants in the water from any natural source of
supply was or was likely to be affected prejudicially. Article
240 enjoined upon the President to appeoint a Camnission to
investigate into the complaint unless he was of opinion that the
issues involved were not of sufficient importance to warrant such
action. On receipt of the Comission's report, the President was
required to make an Order in accordance therewith unless he sought
the opinion of the Supreme Court on any important question of law,
in which case, unless the Supreme Court agreed with the
Camission, he was required to make a back reference to the
Commission to modify its report in accordance with the opinion of
the Supreme Court before implementing the same. Article 241 was
couched in the same language as Article 239 except that it
referred to a State in Part II of the First Schedula. Article 242
laid down that neither the Supreme Court nor any other Court shall
have jurisdiction to entertain any action or suit in respect of
any matter, if action in respect of that matter might have been
taken under any of the three last preceding Articles by the
Government of a State or the President. However, subsequently, on
9th September, 1949, Dr. Ambedkar proposed the replacement of
aArticles 239 to 242 by Article 242-A to provide for a simpler
machinery for the settlement of water disputes. The new Article
242-A ampowered Parliament to provide, by law, for the
adjudication of any dispute or complaint with respect to the use,
distribution or control of the waters of, or in, any inter-State
river or river valley and to exclude such disputes or camplaint
from the jurisdiction of the Supreme Court or any other Court. The
proposed change was accepted whereupon the said provision was
renumbered Article 262 in the revised draft approved by the
Drafting Committee, On a motion introduced by Dr.ambedkar, the
revised draft was put to vote and was adopted by the Constituent
Assambly on 26th November, 1949. The Constitution came into force
on 26th January, 1950,

Article 262 of the Constitution (which is
verbatim the same as Article 242-A proposed by Dr.Ambedkar which
was later re-numbered Article 262 in the revised draft) provides
as under:-

"262. Adjudication of disputes relating to waters
of inter-State rivers or river valleys. (L
Parliament may by law provide for the
adjudication of any dispute or complaint with
respect to the use, distribution or control of
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the waters of, or ih, any inter-State river or
river valley.

(2) Notwithstanding anything in this
Constitution, Parliament may by law provide that
neither the Supreme Court nor any other Court
shall exercise jurisdiction in respect of any
such dispute or camplaint as is referred to in
clause(l)."

Reference may also be made to the relevant Bntries in List I
(Union List) and List 1IT (State List) in the Seventh Schedule of
the Constitution. Entry 56 of Union List reads as under:-

"56. Regulation and development of inter-State
rivers and river valleys to the extent to
which such regulation and development under the
control of the Unign is declared by Parliament by
law to be expedient in the public interest.”

' It may incidentally be mentioned that Entry
97 in List I is a residuvary entry covering any other matter not
enumerated in either List I1 or List ITII (Concurrent List) of the
Schedule. Article 248 which deals with the residuary powers cof
legislation confers on Parliament exclusive power to make any law
with respect to any matter not enumerated in .the Concurrent List
or State List. It may be mentioned that there is no entry in the
Concurrent List touching any of the matters arising for our
consideration in this Reference. Entry 17 in List II (State List)
reads as under:- ‘ ‘

"17. Water, that 1Is to say, water supplies,
irrigation and canals, drainage and embankments,
water storage and water power subject to ‘the
provisions of Entry 56 of List I.®

Article 245 lays down that subject to the provisions of the
Constitution, Parliament shall be competent to make laws for the
whole or any part of the territory of India and the legislature of
a State will be competent to make laws for the whole or any part
of the State. Article 246(1) stipulates that Parliament shall
have exclusive power to make 1laws with respect to any of the
matters enumerated in the Union Tist. Similarly, Article 246(3)
provides that the legislature of any State shall have exclusive
power to make laws for such State or any part thereof with respect
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to any of the matters enumerated in State List. By virtue of
Article 246(2) both Parliament and the State legislature iay
legislate on any matter enumerated in the Concurrent List. ‘The
extent of the executive power of the Union and the State i
indicated by Articles 73 and 162 respectively. Article T2
provides that the executive power of the Union shall extend to thc
matters with respect to which Parliament has power to make laws
provided that such power shall not, save as expressly provided in
the Constitution or any law made by Parliament, extend in any
~tate to matters with respect to which the Legislature of the
State has also power to make laws. Article 162 states that the
executive power of a State shall extend to the matters wich
respect to which the Legislature of State has power to make laws.
On a conjcint reading of the aforesaid provisions it - becomes
immediately clear that but for the restriction placed by Article
262 of the Constitution any State Government would have felt frec
to take legislative or executive action in respect of waters of an
inter-State river which would have the effect of prejudicially
affecting the rights of another State or its inhabitants in those -
waters. ' _

In exercise of power conferred by Article
262 of the Constitution, Parliament enacted the 1956 Act (The
Inter-State Water Disputes act, 1956) to provide for the .
adjudication of disputes relating to waters of the inter-State
rivers and river valleys., Section 3 of the Act provides as
under - '

"3. If it appears to the Govermment of any state
that a water dispute with the government of
another state has arisen or is likely to arise by
reason of the fact that the interests of the
State, or of ainy of the. inhabitants thereof, in
the waters, of an inter-State river or river
valley have been or are likely to be, affected
prejudicially by- ~

(a). any executive action or legislation taken or
passed, or proposed to be taken or passed, by the
other State, or .

{b} the failure of the other state or any
authority therein to exercise any of their powers
with respect to the use, distribution or control
of such orders, or
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(c) the failure of the other State to implement
the terms of any agreement relating to the use,
distribution or control of such waters, the state
Government may, in such form and manner as may be
prescribed, reguest the Central Government to
refer the ‘water dispute to a Tribunal for
adjudication."

The expression 'water dispute' is defined by Section 2(c) to mean
any dispute or difference between two or more State Governments
with respect to -- '

(i) the use, distribution or control of the
waters of, or in, any inter-State river or river
valley, or :

{ii) the interpretation of the terms of any
agreement relating to the use, distribution or
control of such waters or the implementation of
such agreement, or _
(iii) the levy of any water rate in contravention
of the prohibition contained in Section 7." -

Section 4 provides for the constitution of a Tribunal. On the
Censtitution of the Tribunal, Section 5 enjoins’upon the Central
Government, subject to the prohibition contained in Section 8, to
refer the water dispute and any matter appearing to be connected
with, or relevant to, the water dispute to the Tribunal for
adjudication. On such reference, the Tribunal has to investigate
the matters and submit its report to the Central Govermment setting
out the facts found by it and giving its decision on the matters
referred to it. If, upon consideration of the decisions of the
Tribunal, the Central Government or any state Government is of
opinion that anything therein contained requires explanation or
that guidance 1is needed upon any point not originally referred to
the Tribunal, the Central Government or the State Government as the
case may be, may, within three months fram the date of the
decision, again refer the matter to the Tribunal for further
consideration; and on such reference, a further report giving such
explanation and guidance as the Tribunal deems fit has to be
forwarded to the Government. Section 6 reguires the Central
Government to publish the decision of the Tribunal in the Official
Gazette. The decision of the Tribunal is made final and binding on
all the parties to the dispute and such parties are duty bound to
give effect to the decision, Section 7 prohibits any State
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Government to impose or authorise the imposition of any seignicrage
or additional rate fee, by whatever name called, in respect of the
use of the river water by any other State or the inhabitants
thereof. Section 8 which overrides section 3 and 5 precludes
reference to a Tribunal of any dispute that may arise regarding any
matter which may be referred to arbitraticn under the River Boards
Act, 1956. Section 11 which begins with a non-obstante clause
posits that neither the Suprerre Court nor any other Court shall
have or exercise jurisdiction in respect of any water dispute which
may be referred to a Tribunal under this Act, Section 13 empowers
the Central Government to ma¥e rules to carry cut the purposes of
the Act.

" As pointed out earlier, Parliament inserted a
new provision, Section 14, in the 1956 Act for the verification and
adjudication of the matters referred to in paragraphs 9.1 and 9.2
respectively of the Punjab Settlement. The newly added section
14(1) empowers the Central Government, notwithstanding anything
contained in the foregoing provisions of the Act to constitute a
Tribunal under the Act for the verification and adjudication of the
aforesaid matters. On the constitution of a Tribunal under
sub-section (1), the provisions of sub-sections (2) and (3) of
section 4, sub-sections (2), {3} and (4) of section 5 and sections
524 to 13 (both inclusive) of the Act relating to the constitution,
jurisdiction, powers, authority and bar of jurisdiction apply
subject to sub-section (3) thereof. Sub-section (3) of Section 14
enables the Central Government suo-motu or at the request of the.
concerned State Government, to refer the matters specified in
paragraphs 9.1 and 9.2 of the Punijab Settlement to the Tribunal
constituted under sub-section (1) thereof. Section 14(l) thus
contemplates the constitution of a Tribunal under the aAct, to be
known as the Ravi and the Beas Waters Tribunal for the verification
and adjudication of the matters specified in paragraphs 9.1 and 9.2
of the Punjab Settlement, notwithstanding anything contained in
sections 1 to 13 of the said statute.

In exercise of the power conferred by Entry
56 in List I of the seventh Schedule of the Constitution, the
Central Government enacted the River Boards Act, 1956 (No.XLIX of
1956) to provide for the establishment of River Boards for the
requlation and development of inter-State rivers and river valleys.
Sectlon 2 makes a declaration that it is expedient in the public
interest that the Central Government should take under its control
the regulation and development of inter-State rivers and river
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valleys to the extent provided by the said Act. Section 4
contamplates the establishment of River Board for advising
. Goviernments  interested in relation to such matters concerning the
reculation and development of inter-State river or river valley or
any specified part thereof and for performing such other functions
a® may be specified by Notification., Section 14 empowers the
Central Government, after consultation with the Governments

interested, to empower the Board to perform all or such of the
functions catalogued in section 13 as nay be specified. These
mowers include advising the Government interested on any matter
votcerning the  regulation or development of any specified
" inucer-State river or river wvalley, preparation of schemes,
including multi-purpose schemes for carrying out the said object,
allocating among the Governments interested the costs of executing
<1ty such scheme, supervising the progress of the measures
condertal.en by the Governments interested and performing such
supplemental, incidental or coonsequential functions as are
zonsidered necessary. For the purpose of efficiently performing
the functions under the Act, the Board may be conferred all or any
»f  the powers set out in section 16 of the Aact. Section 22
rovides for resolution of any dispute or difference arising
“itween two or more Governments interested with respect to any
ndvice tendered by the Board, any measures undertaken by any
Covernment interested in pursuance of - any advice tendered by the
Prard; the refusal or neglect of any Government interested to
vndertake any measures in pursuance of any advice tendered by the
kRoard; the sharing of benefits or finmancial liabilities arising out
of any advice tendered by the Board; or any other matter covered by
the BAct or touching or arising cut of it, by a reference of the
watter under dispute to arbitration of a person to be appointed by
w2 Chief Justice of India fram amongst persons who are or have
t-on Judges of the Supreme Court or are Judges of a High Court.

the decision of the Arbitrator is made final and binding on the
ovirties to the dispute and they are under an cobligation to give
etfect thereto. The Central Government is ‘empowered to make rules
on any of the matters set out in sub-section (2) thereof to carry
cut the purposes of the Act. In exercise of this power the Central
Covernment bhas made rules called the River Boards Rules, 1958,

Rule 1l sets out the matters in respect of which the Board may
rander advice to the Government interested; rule 12 indicates the
matters in respect of which the Board may require Government
interested to furnish information and rule 13 provides for the
assistance to be rendered by the Central Government to Government
interested for the execution of any scheme prepared by the Board.
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CENTRAL ASSISTANCE

We have noticed that under the Government of
India act, 1935, (Bntry 19, List II, Seventh schedule) irrigation
was a provincial subject. It continues to be a State subject
under the Constitution by virtue of Entry 17, List ITI in the
Seventh Schedule notwithstanding Entry 56 in List I of the same
Schedule. Since there is no declaration as required by the said
entry in the Union List and since the declaration under section 2
of the River Boards Act, 1956 is limited to the extent provided by
that enactment, the State Government's power to legislate under
Entry 17 in List IY, though subject to Entry 56 in List I, has
remained unfettered. Even though the Central Government enacted
the River Boards Act as far back as in 1956, it has remained on
paper only as no River Board has thus far been appointed under the
said statute. It is thus clear that in the matter of utilisation
of water resources within a State, the Constitution casts an
obligation on the States and assigns it an important role to play
in the agricultural and industrial sectors. Since most of the
rivers in the country flow through two or more States,
notwithstanding the legislative power conferred on the States by
Entry 17, List II, in view of Article 262, the Central Government
has to play the important role of overseeing the activities of the
concerned States to  avoid disputes, differences and frictions
between the States through which the river flows. The State
Governments have to so utilise the waters within the State or plan
projects for the better and more effective use of the water
Supplies in a manner as not to prejulice the interest of the
upstream or downstream States which would give rise to a dispute
or camplaint under Article 262 read with the provisions of the
1956 Act. It is in- this field that the Central Government has to
Play an effective role. Even though the Constitution does not
any specific provision conferring power on the Central
Government in this behalf, reference may be made to Entry 20, List
IIT, in the Seventh Schedule, entitled ‘Economic and 3Social
Planning' read with Article 246(2) of the Constitution. Besides,
Article 248 grants exclusive power to the Parliament to make any
law with respect to any matter not enumerated in the State List or
the Concurrent List. .

Since most of our rivers run through two or
more States, the Central Government has the onerous duty to
Co-crdinate the activities of the concerned States in regard to
the development of river resources. The concerned Ministry of the
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' Central Government has, therefore, to lay down certain norms and
quidelines which the State Governments would be expected to follow
to receive technical and financial assistance from the Central
Government, To pramte understanding between the concerned States
and to mediate to resolve disputes and Jdifferences between the
States, it 1s very often called upon to perform difficult and
delicate  tasks, as in the <case of the 1955 and 1981
agreements/decisions., The role of the Central Government in the
field of irrigation underwent a radical change after independence
having regard to the fact that our economy was mainly based on
agriculture, An autonamous body called the Central Board of
Irrigation set up in 1927 camprising technical experts from the
Central and concerned State Governments was enlarged to cover both
the fields of Irrigation and PBower and was renamed the Central
Water and Power Commission, This body comprises experts from both
the water and power fields and is charged with the responsibility
of advising and co-ordinating schemes for conserving and utilising
water resources put up by concerned States. Being the highest
technical body, the Central Government as well as the Planning
Commission attach great weight to its views. The Central Board of
Irrigation and Power, also an autonaomous advisory body, promotes
research on irrigation and  hydro-electric power projects,
publishes literature on the subject and provides a forum for
exchange of views on technical aspects,

Over and above  providing . technical
assistance, the Central Government also extends a helping hand in
financing irrigation and power projects planned by State
Governments. Since we attained independence we have given high
priority to irrigation and power for our economic growth. This
has given a fillip to our agricultural econamy and has enabled us
to take long strides in the field of industrialisation. Our Five
Year Plans have paid special attention to the needs of the country
in these fields, The Planning Comuission, on the basis of
technical advise from the Central Water and Power Coamnission on
the feasibility and viability of the Projects submitted by
concerned State Governments, gives financial assistance to the
States for implementing the projects. Without financial
assistance from the Central Government, it would be well nigh
imossible for the States to implement their projects from their
own funds, That is the reason why all State Governments are
virtually obliged- to submit their Project Reports on various
schemes for approval by the Central Government, which gives the
Central Government an opportunity to ensure that the proposed
project does not in any manner prejudice the interests of another
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State. If there is any possibility of friction, the Central
Government takes the opportunity to arrange an inter-State
Conference and have the difference ironed out with the help of its
good offices. Thus, even though under Entry 17, List ITI, the
State Government has exclusive power to legislate on 'water’, the
sald power is circumscribed by the need to approach the Central
Government for finance to implement the project. It is at that
stage that the Central Government can before sanctioning the
oroject, ask the State Government to drop irksame provisions
likely to conflict with the interest of a neighbouring State and
thereby avoid friction and help maintain good neighbourly
relations. Since the major part of the financing is done by the
Central Government, no construction work on the project is
comenced urdess the project receives its approval, e.g. Bhakra
Nangal Project, Beas Projects, Unit I and II, etc. In order to
ensure proper utilisation of its funds, the Central Government
also insists on the setting up of Control Boards, e.g. the Bhakra
Management Board, Tungabhadra Control Board, Rajasthan Canal
Board, Beas Construction Board, Bhakra-Beas Management Board,
etc,, for the administration, maintenance and efficient and
economical execution of various works under the Jjoint supervision
- of Central and State officials. It is thus clear that although
under the Constitution, the State Governmept enjoys unfettered
legislative cowpetence to enact legislation under Entry 17, List
II, Seventh Schedule, the same is controlled _in view of the
State's dependence on the Central Government for finance.

THE CORE QUESTION

Our Constitution broadly adopts the scheme
of the Government of India act, 1935, which in turn was an
imoroved version of the Australian and the Canadian Constitutions.

Before the enactment of the Government of India Act, 1935, the
governmental power was highly centralised in the Secretary of

State but under the reforms introduced subsequently keeping in
view the declared policy of Parliament to provide . development of
self-governing institutions, greater independence was conferred
urder the Government of India Act, 1919, to Provinces in
provincial matters to achieve crucial decentralisation of
governmental powers, subject of course to the overall®
superintendence by the Governor General in Council or Secretary of
State, as the case may be. The newly introduced section 45-A
provided for classification of subjects as Central and Provincial
in relation to governmental functions. Tt was in pursuance of
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this scheme that partial autonomy was granted to the Provinces ang
irrigation became a provincial but a reserved subject under item
No.7 Part II Schedule I of the Act. However, by virtue of Entry
19 in List ITI of the Seventh Schedule to the Government of India
Act, 1935, 'water, that is to say, water supplies, irrigation and
canals, drainage and embankments, water storage and water power'
was made a provincial subject. So also, under Entry 17 of List II
of the Seventh Schedule to our Constitution, the very same
subject, subject of course to Entry 56 in List I, is a State
subject. There was no entry similar to Entry 56 in list I
conferring power on the Central Government in the matter of
requlation and development of inter-State rivers and river valleys
in the Government of India Act, 1935. Secondly, sections 130 to
133 of the Government of India act, 1935, which laid down the
procedure for resolving disputes - arising on account of
interference with water supplies by one province affecting another
were replaced by Article 262 of the Constitution which provides
for adjudication of disputes relating to waters of inter-State
rivers and river valleys. Yet another difference to be noticed is
with regard to the residuary powers; under the Government of India
Act, 1935, these powers were not conferred on the Central or
Provincial legislatures but under our Constitution they have been
conferred on the Uniogmof India by virtue of article 248 read with
Entry 97 in List I of the Seventh Schedule. Just as by section
49(2) of the Government of India Act, 1935, the executive
authority of the provinces was made co-extensive with its
legislative power, so also under Article 162 of the Constitution
the executive power of the State extends to all matters with
respect to which the State legislature is competent to make laws.
Since no declaration is made as required by Entry 56 in List I,
the powers conferred on the State under Entry 17 List ITI of the
Constitution remain unfettered. It is, therefore, clear that in
the absence of a declaration and enactment under Entry 56 List I,
the State can enact a law under Entry 17 in List II without the
inhibition of any law relating to the regulation and development
of inter-State rivers or river valleys but subject to Article 257
{1) of the Constitution. The question, however, is whether
legislative competence in a State to enact a law in regard to the
subject covered under Enty 17 of List II confers
proprietary/ownership rights in the river water flowing in that
State? ‘

A river which lies from its source to its
mouth in the territory of one State is said to be an intra-State
river whereas a river which separates or flows through the
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territory of two or more States is termed an inter-State river.
By this definition there can be no doubt that both the Ravi and
the Beas are inter-State rivers. In fact, so far as the Ravi is
concerned, since it enters Pakistan at some place or the cther, it
can be said to be an international river but since under the Indus
Waters Treaty the waters of the said river have been reserved
exclusively for India, we are free to make full and optimmm use
thereof as we like without fear of any objection fram Pakistan,

, Before partial . autonamy was granted under
the Government of Irdia BAct, 1919, the power was centralised in
the Secretary of State for India. Under Entry 19 of List II under
the Government of India Act, 1935, ‘'water' became a provincial
subject meaning thereby that the provincial legislature could
enact a law on that subject. The entry was in fact wider in scope
than the one under Entry 17 of List II of the Constitution-because
the latter is made subject to any law made by Parliament in regard
to - the regulation and development of inter-State rivers or river
valleys under Entry 56 in List I, In Prasannakumar Das v, State
of Orissa,A.I.R. 1956 Orissa 114, the High Court held that Entry
17 of List II was wider in scope than Entry 56 in List T and
included the subject contemplated by the latter. The correctness
of this statement was doubted before us but we need not enter into
that field because in the absence of any declaration or enactment
under Entry 56 of List I, the question does not arise for
decision. Suffice it to say that in the absence of . the field
having been occupied by law under Entry 56 in List I, the State
Legislature was competent to enact law under entry 17 of List II
without the inhibition of an existing law under the former Entry.
But Article 257(1) imposes an obligatiom that the State must so
exercise its executive power as not to impede or abridge the
executive power of the Union which includes giving of directions.
If there is an enactment made under Entry 56 in List I any State
Legislation, being subject to such enactment, if inconsistent
therewith would be repugnant to Article 254(2) of the
Constitution. But the moot question is, whether the power
conferred by Entry 17 of List II on the State legislature,
assuming its scope and ambit is as wide as stated by the Orissa
H@gh Court, can be equated to conferment of ownership rights in
river waters in the concerned State? If the power to legislate
amounts to conferment of ownership rights treating flowing water
as a property which could be owned, the same right could be said
to have existed in the provincial Government under Entry 19 of
List IT of the Government of India Act, 1935. On that premise,
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the property would vest in ownership in the State Government by
virtue of Articles 294 and 296 and could be disposed of under
Article 298 of the Constitution., To buttress this argument
attention was also invited to the Preamble and section 5 of the
Northern India Canal and Drainage Act, 1873 (Act 8 of 1873) which
read as under:-

Preamble

"Whereas, throughout the territories to which
this Act  extends, the State Government is
entitled to use and contrel for public purposes
the water of all rivers and streams flowing in
natural channels and of lakes and other natural
collections of still water; and whereas it is
expedient to amend the law relating to
irrigation, navigation and drainage in the said
territories."

Section 5

"Whenever it appears expedient to the State
Government, that the water of any river or stream
flowing in a natural channel, or of any lake or
other natural collection of still water, shall be
applied or used by the State Government for the
purpose of any existing or projected canal or
drainage work, the State Government may by
notification in the Official Gazette, declare
that the said water will be so applied or used
after a day to be named in the said notification -
not earlier than three months from the date
thereof ." '

The words 'Provincial Government' were substituted by the word
'‘Government’ by the Adaptation of Indian laws Order, 1937 and
later by the Adaptation of laws Order, 1950 the said words
‘Provincial Government' were replaced by the words ‘State
Government'., This only shows that before the Government of India
Act, 1935, the right to the usufruct of running water vested in
the Central Government and thereafter in the Provincial Government
and now in the State Government., Similar provision was also made
in section 5 of the Bombay Irrigation Act, 1872. Section 2 of the
Indian Easements Act, 1882 expressly saves the right of the
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Government to regulate the collection, retention and distribution
of waters of rivers fram the appllcatz.on of the statute. But the
question which still survives is whether the power toc legislate
conferred on the Provincial Government under the Government of
india Act, 1935 and the State Government under the Constitution
vests ownership rights in water flowing in its natural channels
within the State in the State Government or merely empowers the
State Government to control the use of water resources for
domestic and irrigation purposes in a manner so as not to give
rise to a water dispute within the meaning of section 2(c) of the °
1956 Act?

As under the Goverrment of India Act, 1935,
even though 'water®' became an exclusive Provincial subject,
subject of ‘course to sections 130 to 133 thereof, so also under
our Constitution, Entry 17 in List II, the State Legislature is
competent to enact law in respect of 'Water that is to say, water
supplies, irrigation and canals, drainage and embankments, water
storage and water power' but that law must be consistent with
Article 262 of the Constitution. Power to legislate cught not to
be confused with ownership or proprietary rights in respect of the
subject matter because there are several entries in List IT of the
Seventh Schedule which also empower legislation in respect of
properties which do not belong to the State. Therefore, merely
because the Constitution permits the State Leglslq;ure to
legislate on 'water', it is not possible to infer that it '1s State
property to the exclusion of others.

In Attorney General for the Dominion of
Canada vs., Attorney General for the Provinces of Ontario, Quebec,
and Novo Scotia, (1898) A.C. 700, at page 709, the Privy Council
observed as under:-

"It must also be borne in mind that there is a
broad distinction between proprietary rights and
legislative jurisdiction, The fact that such
jurisdiction in - respect of a particular -
subject-matter is conferred on the Dominion
Legislature, for example, affords no evidence
that any proprietary rights with respect to it
were transferred to the Daminion. There is no
presumption that because legislative jurisdiction
was vested in the Dominion Parliament proprietary
rights were transferred to it."
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This view was quoted with approval in A.M.S.S.V.M. & Co. Vg, State
of Madras A.T.R, 1954, Madras 291 at 301 (Colum 2 pernultimate
paragraph). On this principle it would follow that the right to
legislate on 'water' cannot confer proprietary/ownership rights in
the waters of the two rivers on the State of Punjab.

There is another reason which also mllltates
against the view of the State owning proprietary rights in river
waters, Even in ancient times flowing water was assimilated to
the air and the sea. As a commodity it was common to all., A
river was res puoblica iure gentium, open to navigation and
fishing to all citizens., It was only feudal Lords who perhaps
claimed absolute property rights over that part of the stream
which crossed their territories, There is nothing in law for any
ane including the State toc claim absolute proprietary rights in
river waters, Running water has, therefore, rightly been called
'a negative camunity' as it belongs to noone and is not
susceptible to absclute ownership rights. The only right which a
State can legitimately c¢laim in river waters flowing within its
territory is the right to make use thereof provided such use does
not affect adversely the right which another State has to make use
of the said waters. Put differently, the use that is made must be
such as not to give rise to a ‘'water dispute' within the meaning
of section 2(c¢) of the 1956 Act enacted in pursuance of Article
262 of the Constitution.

Since inter-State rivers flow through two or
mre States, it is apparent that the most immediate users of the
waters of such rivers are the riparians, both governmental and
non—governmental, Tt is obvious that Governments acting on behalf
of their citizens and bearing in mind their needs and the usage
served by the river supplies are most likely users of the river
waters., Besides State Governments, non-governmental agencies such
as farmers, factory owners, industrial establishments, etc., also
participate in the use of river waters. This is so because such
users by virtue of the location of their 1lands, factories or
industrial establishments are in a most advantageous position to
enjoy the usufract, namely, f{lowing river water. The State
Governments by virtue of the geographical location of their
territories have the advantage to plan the supply of river waters
within their territory for optimum utilisation for the purposes of
irrigation, generation of power, navigation and other domestic and
minicipal uses. The extent of use by each State would depend on
several factors like c¢limatic conditions, rainfall, character of
soil, needs of farmers and industrial and econcmic development.
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In arid States such as Rajasthan, river water would be mainly used
for irrigation whereas in industrially developed States, more
water would have to be diverted to meet the needs of industries.
Riparians on account of their advantageous geographical situation
and possession of lands along the course of rivers tend to present
exaggerated claims to the use of river waters for the purpose of
irrigation, generation of power, conservation for multipurpose
developments and exhibit a marked tendency to moncpolise the use
of river waters to the exclusion of their neighbours. As water is
a scarce commodity and is often not sufficient to satisfy the
needs of all desirous of making use thereof, it is not unusal for
the participants to either fix the priorities for use inter se or
allocate the quantum of water to be used fram the available
supplies amongst the participants. First cames the use of water
for damestic and municipal purposes, second for agriculture and
stock-raising in arid and semi-arid areas and then for industrial
purposes, Of course, this normal order of precedence would
ultimately have to depend on how best the river can serve the
local community. The degree of importance of use of water will
necessarily vary fram place to place and from time to time and the
priorities fixed can only be ad hoc as the same will have to
undergo changes with the passage of time and changing conditions,
In so far as the three States before us are concerned, excluding
the use of water for damestic and municipal purposes, the highest
priority is accorded to irrigation in varying degrees. our
endeavour at this stage is to emphasise that it is gssentially a
question of ‘'use' of available’ supplies by riparians and not
claiming proprietary or ownership rights in flowing waters.

This wvery aspect of proprietary/ownership
rights in river waters was dealt with by the Krishna Water
Disputes Tribunal in Chapter XI Volume I of its Report. Relying
on the Report of the Joint Camittee con Indian Constitutional
Reforms 1934 Vol. I Part I, para 225, it observed as under:-

"No State has a proprietary interest in a
particular volume of water of an inter-State
river on the basis of its contribution or
irrigable area. Rules of law based on the
analogy of private proprietary interests in water
do not afford a satisfactory basis for settling
inter-State Water disputes.”
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The Narmada Water Disputes Tribunal considered this matter in some
detail in paragraphs 8.8.1 to B8.8.4 (Page 114) in Chapter VIII
vYolume I of its Report, the relevant part whereof reads as under:

8.8.1. "As a matter of law, no State has a
proprietary right in a particular volume of water
of an inter-State river cn the basis of its
contribution to the available flow or drainage
area. It is well-established that the waters of
a natural stream or other natural body of water
are not susceptible of absolute ownership as
specific intangible property.®

Quotlng Wiel who had set out the 'first principles’ of the law of
running waters, the Tribunal observed-— :

"Running water in natural stream is not the
subject of property, but is a wandering, changing
thing without an owner, like the wvery fish
“swimming in it, or like wild animals, the air in
the atmoschere, and the negative caommunity in
general,"

Paragraph 8.8.2 reads as under:-

"In the Institutes of Justinian it is declared
concerning things; "They are the property of
same one or no one." As further expressed in the
Institutes, "By natural law these things are
camwon to all, viz,, running water, the sea and
as a consequence the shores of the sea."
Comnenting on this Vinnius says: "Things are
such because, while by nature being things
everyone has use for, they have not, as yet, come
into the ownership or control of anyone.” That is
they are the property of no one, within the first
quotation from the Institutes.,”

Dealing with the principle of 'Negative Community', the said
Tribunal observed as under:-
8.8.3 "This classification of running water with
what has been called 'the negative community',
such as the air runs through the civil law
authorities.”
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and then proceeds to quote from Potheir and follows it up by the
following statement in paragraph 8.8.4:-

"The civil Law Principle that running water was

~ in the 'negative commmity' passed into English
Coamon Law. In Hmmbrey Vs, Owen, Park B
observed: -

"The right to have the stream to flow in its:
natural state without diminution or alteration is
an incident to the property in the land through
which its passes; but flowing water 1is
public Jjuris, not in the sense that it is a
bonus wvaccans, to which the first occupant may-
acquire an exclusive right, but that it is public
and common in this sense only, that all may
reasonably use it who have a right of access to
it, that none can have any property in the water
itself, except in the particular portion which he
may choose to abstract from the stream and take
into his possession, and that during the time of
his possession only....But each proprietor of the
adjacent land has the right to the usufruct of
the stream which bows through it,"

We are in respectful agreement with the above enunciation of law
and we do not think we can usefully add to the same. The effect
of Entry 17 in List II is only to confer legislative power on the
State regarding the use of the waters within its territory. In
view of the above discussion, we are of the view that Punjab's
contention that it owns the waters of the two rivers, the Ravi and
' the Beas, in their entirety is unsustainable,

There was considerable argqument on the
Question whether our Constitution adopts a federal, quasi-federal
or unitary form of Government. Mr. Rao submitted that the express
provisions in the Constitution which compare favourably with the
scheme adopted by the Government of India Act, 1935, in regard to
the distribution of both executive and the legislative powers
between the Union and the States are indicative of vesting of
~ Sovereign powers in States in regard to matters covered under List
IT and since ‘'water' is a State subject, the State has absolute
pwer to deal with it in any manner it 1likes. Accordirg toc him
the Constitution of India has set up a system of Govermwsnt in
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which the Union and the State derive their respective powers from
the Constitution and exercise them in their own right. Under the
scheme of the Constitution, in cur Parliamentary system, submitted
counsel, the States are not subordinate to the Union and in the
respective fields assigned to them by the Constitution, they
exercigse sovereign powers and enact legislation according to their
own choice. Therefore, in the matter of utilisation of water from
the Ravi-Beas System also, Punjab as the last down-stream State is
free to enact legislation under Entry 17 in list IT for full
utilisation of water regardless of the claim put forward by the
other two States. In fact, on the interpretation we have placed
on the terms of reference and paragraphs 9.1 and 9.2 of the Punjab
Settlement, the question really does not arise but as considerable
argument was advanced and a host of case law was cited, we may
refer to it in brief.

Before the administrative reforms were
introduced in 1921 under the Government of India Act, 1919, the
administration of British India was oompletely unitary and the
powers were highly centralised in the Governor General even though
for administrative purposes the country was divided into
administrative units, each unit being placed under the
administrative control of Governors, who were answerable to the
Governor General. Under the reforms effected by thée Government of
India Act, 1919, limited decentralisation of. power took place but
the unitary form of governance did not cease. Under the
Government of India Act, 1935, legislative functions were more or
less clearly demarcated in List T and List II of the Seventh
Schedule between the Central and provincial Governments., What was
sought to be achieved was to unite the Indian princely States and
Provinces into a Federation but the response from the former was
not forthcoming. Under the scheme of the Statute even though
.different departments of the Government were administered by
elected representatives, the discretionary power of the Governor
remained intact and was subject to the powers of the Central
Government which functioned on behalf of the British Crown.

Then came the Indian Independence Act, 1947,
which brought into existence the Dominion of India which was
empowered to make laws for the Dominion. The responsibility of
the British Parliament for the governance of the country ceased
and the Crown's suzerainity over the princely States ended.
Bearing in mind the scheme of the governance of the country then
prevailing, with a wview to avoiding disturbance in the
governmental functioning of this vast country, our Constitution
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makers wisely adopted the scheme of the Government of India Act,
1935, in preparing the Constitution,

- BArticle 1 of our Constitution says, India,
that is Bharat, shall be a Union of States. Article 2 empowers
Parliament to admit into the Unicn, or establish, new Stakes on
such terms and conditions as it thinks fit. Under Article 3
Parliament is empowered by law to form a new State by separation
of territory from any State or by uniting two or more States or
parts of States or by uniting any territory to a part of any
State: increase the area of any State: diminish the area of any
State: alter the boundaries of any State: or alter the name of any
State. The proviso te that Article requires that the Bill for the
purpose shall not be introduced in either House of Parliament
except on the recommendation of the President and unless, where
the proposal contained in the Bill affects the area, boundaries or
name of any of the States, the Bill has been referred by the
President to the ILegislature of that State for expressing its
views ' thereon. On a conjoint reading of these Aarticles, it
becomes clear that Parliament has the right to form new States,
alter the areas of existing States, or the name of any existing
State. Under Article 2 it is left to the Parliament to determine
the, terms and conditions on which it may admit any area into the
Union or establish new States, In doing so, it has not to seek
the concurrence of the States whose area, boundaries or names are
likely to be affected by the proposal. All that the proviso to
Article 3 requires is that in such cases the President shall refer
the Bill to the legislatures of the concerned States who are
likely to be affected to express their views. Once the views of
the States are known, it is left to the Parliament to decide on
the proposed changes. The Parliament can, therefore, without the
concurrence of the concerned State or States change the boundaries
of the State or increase or diminish its area or change its name.
These provisions show that in the matter of constitution of
States, Parliament is paramount. This scheme substantially differs
from the federal set up éstablished in the United States of
Bmerica. The American States were independent sovereign States
and the territorial boundaries of those independent States cannot
be touched by the Federal Government, It is these independent
sovereign units which together decided to form into a Federation
unlike India where the States were not independent sovereign units
but they were formed by Article 1 of - the Constitution and their
areas and boundaries can be altered, without their concurrence, by
Parliament. It is well-known that since independence, new States
have been created, boundaries of existing States have been
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altered, States have been re-named and individual States have been
even extinguished by Parliamentary legislation,

our founding fathers did not deem it wise to
shake the basic structure of Government and in framing the
Constitution followed the pattern of the Government of India Act,
1935. Some of the subjects of cumon interests, were however,
- transferred to the Union List, thereby enlarging the powers of the
Union to enable speedy and planned econamic development of the
nation. The Provinces which existed under the Govermment of India
act, 1935, were not sovereign like the American States and hence
they had not parted with any power to the Union under the scheme
of our Constitution. WNo doubt, the scheme for the distribution of
powers between the Union and the States was maintained except for
some of the matters of comon interest being transferred from the
Provincial List to the Union List thereby strengthening the
administrative control of the Union. It is in this context that
the Supreme Court in State of West Bengal Vs. Union of india,
{1964) 1 S.C.R. 371 at 397 cbserved:—

"The exercise of powers, legislative and
executive in the allotted fields is hedged in by
the numerous restrictions so that the powers of
the States are not co-ordinate with the Union and
are not in many respects independent."

In Union of India Vs. H.S. Dhillon, A.I.R.
1972 s.C. 1061 at 1067 (paragraph 14), another feature in regard
to the distribution of legislative power was pointed out. It was
stated that under the Government of India Act, 1935, the residuary
powers were not given either to the Central Legislature or to the
provincial Legislatures. Under the Constitution, by virtue of
Article 248, read with Entry 97 in List I, the residuary powers
have been conferred on the Union. :

The preamble of cur Constitution shows that
it is the people of India who resclved to constitute India into a
Sovereign Socialist Secular Democratic Republic and promised to
secure to all its citizens Justice, Liberty and BEquality and to
promote among them all Praternity assuring the dignity of the
individual and the unity and integrity of the Nation. In the
people of India, therefore, vests the legal sovereignty when the
political sovereignty is distributed between the Union and the
States. Article 73 extends the executive power of the Union to
the matters with respect to which Parliament has power to make
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laws and to the exercise of such rights, authority and
jurisdiction as are exercisable by the Government of India by
virtue of any treaty or agreement, True, the executive power
which is made co-extensive with Parliament's power to make laws

shall not, save as expressly provided by the Constitution or in
any law made by Parliament, extend in any State to matters with
respect to which the Legislature of the State has also power to
make laws. Article 162 stipulates that the executive power of a
State shall extend to the matter with respect to which the
Legislature of the State has power to make laws provided that in
any matter with respect to which the legislature of a State and
Parliament have power to make laws, the executive power of the
State shall be subject to, and limited by, the executive power
expressly conferred by the Constitution or by any law made by
Parliament upon the Union or authorities thereof. We have also
noticed that the executive power of every State must be so
exercised as not to impede or prejudice the exercise of the
executive power of the Union. The executive power of the Union
also extends to giving such directions to a State as may appear to
the Government of India to be necessary for those purposes and as
to the construction, maintenance of means of communication
declared to be of national or military importance and for
protection of railways. We have also noticed that the States have
to largely depend on financial assistance from the Union. States
also receive a share in certain taxes levied and collected by the
Union. We have dealt with this aspect in some detail earlier.
Article 275 also provides for the giving of grants by the Union to
certain States. There is, therefore, no doubt that States depend
for financial assistance upon the Union since their power to raise
resources is limited. We have pointed this out in some detail
earlier in so far as it relates to irrigation and power projects.
Even though water and irrigation are State subjects under Entry 17
in List IT and ordinarily State Governments are entitled to
formilate schemes for development and utilisation of water
resources subject to Entry 56 in List I, in view of Entry 20, in
List I1I, as economic planning is a concurrent subject, we have
pointed out that every such project must receive the sanction of
tl?e Central Government for its financial assistance since
discretionary power under Article 282 to make grants for public
purposes is vested in the Union, whether it be in regard to one in
respect to which Parliament or State legislature can make laws.

We have also emphasised earlier-that without adequate grant fraom
the Government of India, it would be well-nigh mp0551b1e to
implement the pro:lects planned by State Governments, It is only
after a project is finally sanctioned by the Central Government



102

that the State Government can execute the same which demonstrates
the control that the Union can exercise even in regard to a matter
"on which the State can 1legislate. Taking all these and several
other limitations into consideration, the Supreme Court in the
case of State of West Bengal (supra) came to the conclusion that
the Constitution of India was not truly federal in character. By
majority it held that the Union was entitled to acquire certain
coval bearing areas belonging to the State of West Bengal.

In State of Rajasthan Vs. Union of India,
A.I.R. 1977 s.C. 1361 - (1978) 1 S.C.R.1}) Beg. C.J., cbserved in
paragraph 51 as under:-

“"A conspectus of the provisions of our
Constitution will indicate that whatever
appearances of a federal structure our
Constitution may have, ' its operations are
certainly, judged both by the contents of power
which a number of its provisions carry with them
and the use that has been made of them, more
unitary than federal."

Further, in paragraph 52, the learned Chief Jjustice proceeded to
State;- .

"In a sense, therefore, the Indiaan 'Union is
federal. But, the extent of federalism in it is
largely watered down by the needs of progress and
development of a country which has to be
nationally integrated, politically and
econamically co—ardinated, and socially,
intellectually and spiritually uplifted. 1In such
a system, the States cannot stard in the way of
legitimate and camprehensively planned
develooment of the country in the manner directed
. by the Central Government.™

Pointing out that national planning involves disbursement of vast
amount of money collected as taxes from citizens spread over all
the States and placed at the disposal of the Central Government
for the benefits of the States, His Lordship made the following
observations in paragraph 56 of the judgment:-

"If then our Constitution creates a Central
Government which is 'amphibian', in the sense
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that it can move either on the federal or unitary
plane, according to the needs of the situation
and circumstances of a case, the gquestion which
we are driven back to consider is whether on
assessment of the 'situation' in which the Union
Govermment should move either on the Federal or
Unitary plane are matters for the Union
Government itself or for this Court to consider
and determine."

When the Union Government issued a notification dated 23rd May,
1977 constituting a Commission of Inquiry in exercise of its power
under section "3 of the Comissions of Inquiry Act, 1952, to
inquire into certain allegations made against the Chief Minister
of the State, the State of Karnataka instituted a suit under
Article 131 of the Constitution challenging the legality and
validity of the notification as unjustifiable trespass wupon the
domain of State powers. While dealing with the issues arising in
that suit-The State of Karnataka Vs. Union of India A.I.R. 1978
§.C. 68 - (1978) 2 S.C.R.1) - Begq, C.J., once again examined the
relevant provisions of the Constitution and the Comnission of
Inquiry Act, 1952, and observed in paragraph 33 as under:-

"Even 1n countries with undiluted unitary systems
of Government there is devolution of powers of
local self-Government for restricted purposes.
In our country, there is, at the top, a Central
or the Union Government responsible to
~Parliament, and there are, below it, State
Governments, responsible to the State
Legislatures, each functioning within the sphere
of its owmn powers which are divided into two
categories, the exclusive and the concurrent.
Within the exclusive sphere of the powers of the
State Legislature is local Government. And, in
all States there is a system of local Gowvernment
in both Urban and Rural areas, functioning under
State enactments. Thus, we can speak of a three
tier system of Government in our country in which
the Central or the Uniom Government cames at the

ApeX..erees »

Reference was then made in paragraph 38 to the decision in State
of Rajasthan (supra) and the passage extracted earlier therefrom
Was quoted in paragraph 39 with approval. 1In paragraph 98, after
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pointing out that our Constitution has, in it, not only features
of a pragmatic federalism which, while dlstr1but1ng leglslatlve
powers and indicating the spheres of Governmental powers of State
and Central Governments, is overlaid by strongly ‘unitary'
features, particularly exhibited by lodging in Parliament the
residuary legislative powers, and in the Central Government the
executive power of appointing certain constitutional functionaries
and issuing appropriate directions to the State Governments and
even displacing the State Legislatures and the Governments in
exceptional circumstances, His Lordship proceeded to observe in
paragraph 42 as follows:-

"But, after the Constitution of our Republic,
came the gradual disappearance of princely States
and a unification of India in a single polity
with duality of agencies of Govermment only for
the purposes of their more effective and
efficient operations under a Central direction.

It was, more or less, an application of the
principle of division of labour under at least
Central supervision. In other words, the duality
or duplication of organs of government on the
Central and State levels did not reflect a truly
federal demarcation of powers based on any
separatist sentiments which could threaten the
sovereignty and integrity of the Indian Republic
to which members of our Constituent Assembly
seemed ardently devoted, particularly after an
unfortunate division of the country with certain
.obviously disastrous results.” )

Again a Division Bench of the Madras High Court in N. Rarunanidhi
Vs. Union of India, A.I.R. 1977 Madras 192 while dealing with the
contention that the Constitution is a federal one and that the
States are autonomous having definite powers and independent rights
to govern, and the Central Government has no right to interfere in
the governance of the State, observed as under:-

" iieieses..There may be a federation of
independent States, as it 1s in the case of the
United States of America. As the name itself
denotes, it 1is a Union of States, either by
treaty or by legislation of the concerned States.
In those cases, the federating units gave certain
powers to the federal Government and retained
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same, To apply the meaning to the word
'federation' or 'autonamy' used in the context of
the American Constitution, to our Constitution
will be totally misleading.”

Bfter tracing the history of the . governance of the country under
the British rule till the framing of our Constitution, which we
have already done earlier, the Court proceeded to add as follows:-

"The feature of the Indian Constitution is the
establishment of a Government for governing the
entire country. In doing so, the <Constitution
prescribes the powers of the Central Government
and the powers of the State Governments and the
relationship between the two. In a sense, if the
word 'federation' can be used at all, it is a
federation of wvarious States which. were
designated under the Constitution for the purpose
of efficient administration and governance of the
country. The powers of the Centre and the States
are demarcated under the Constitution. It is
futile to suggest that the States are
independent, sovereign or autonaomous units which
had Jjoined the federation wunder certain
corditions. No such State ever existed or
acceded to the Union."

The High Court, therefore, came to the conclusion that according
to our Constitution the State as such has no inherent sovereign
power or autonomous power which cannot be encroached upon by the
Centre. The very fact that under our Constitution, Article 3,
Parliament may by law form a new State by separation of territory
fram any State or by uniting two or more States or parts of States
or by uniting any territory to a part of any State, etc.,
militates against the view that the States are sovereign or -
autonomous bodies  having definite independent rights of
governance. Since we have seen that in certain circumstances the
Central Government can issue directions and in  emergency
conditions assume far-reaching powers affecting the States as
well, and the fact that the President has powers to take over the
administration of States demolishes the theory of an independent
or autonomous existence of a State. The observations made by the
Madras Bigh Court in this judgment were approved by the Supreme
Court in the case of State of Karnataka (supra) wvide paragraph 138
at page 125 of the report.
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_ Mr, Rao, however, invited our attention to a
few decisions rendered by the Supreme Court of the United ' States
in support of his ceontention that each State owns the river
waters within its jurisdiction on behalf of its people and no
other State can lay a claim thereon. In this behalf reliance was
placed on 1Issac R Saith Vs, State of Maryland, 15 L.Ed.269, James
E. Munford Vs. Charles Otis Wardwell, 18 L.Bd. 756 at 761, James
W. Mc. Cready Vs. Comonwealth of virginia, 24 L.Ed. 248, The Abby
Dodge Vs. United States, 56 L.Ed. 390 and Port of Seattle Vs,
Oregon and Washington Railroad Company, 65 L.Ed. 500, wherein it
was held that the right of the United States in the navigable
waters within the several States is limited to the control thereof
for purposes of navigation; and, subiject to that right, each State
became, upon its Organisation as a State, the owner of the
navigable waters within its boundary and of the land under the
same, These decisions show that in the United States the
principle has long been settled that each State owns the beds of
all tide waters within its jurisdiction unless they have been
granted away. In the absence of grant, this remained under the
exclusive control of the State which has consequently the right in
its discretion, tc appropriate its tide waters and their beds to
be used by its people so far as it may be done without cobstructing
the superior right of the United States for navigation. In our
view, these decisions are of no assistance and cannot be applied
to Indian conditions in view of the great distinguishing feature
that american States which were originally independent and
sovereign units had merged into a federation retaining their
independence and sovereignty except to the extent the same was
granted away under an agreement or treaty to the federation. At
the most, the American decisions can offer guidelines on
principles of eguitable distribution of river waters where
conflicting claims are put forth by interested States.

Reliance was also placed on Hudson County
Water Campany Vs, Robert H.Mc Carter, 52 L.Ed. 828 but, in our
view, the same has no application, In that case the State of New
Jersey, for the preservation of fresh water of the State for the
health and prosperity of its citizens, passed a law making it
unlawful for any person or Corporation to divert water in any
manner whatsoever outside the State. The opposite party had
entered into a contract with the City of New York to furnish a
supply of water of not less than 3,000,000 gallons a day. The
action was commenced to prohibit the diversicn of waters of the
Passaic river out of the State. The short qustion which arose for
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consideration was, whether the State of New Jersey was entitled to
enact the impugned legislation which prohibited diversion of water
from the Passaic river as contracted. The Court came to the
conclusion that the State of New Jersey was entitled in exercise
of its sovereign powers. to protect the interest of the public in
the waters of the Passaic river. It further held that one whose
rights are subject to State restriction, cannot remove them frowm
the power of the State by making a contract about them. 1In such
cases, the contract will carry with it the infirmity of the
subject matter and will render it 1illegal. This decision,
therefore, turns on a wholly different question and has no
application whatsoever

The last decision to which our attention was
invited is Eben Newton Vs. Board of County Cammissioners of
Mahoning County, Ohio, 25 L.E4. 710. That was a case in which the
Legislature of Chio had in 1846 passed an Act providing that the
country seat of Mahoning County should be permamently established
at Canfield, upon fulfilment of certain prescribed terms and
conditions, whch were fully complied with. The County seat was
established accordingly and remained in Canfield till in 1874 the
Legislature passed ancther Act providing for its removal to
Youngstown. Action was initiated stating that under the Act of
1846 there came into being an executed contract within the meaning
of the protection of the contract clause of the Constitution of
the United States and hence the decision in 1874 to shift the
capital to Youngstown was illegal. Tt was held that the contract
clause of the Constitution had no application and even if there
existed a contract as claimed, it stood satisfied on the
establishment of a County seat at Canfield and since there was nc
stipulation therein that the County seat should remain there in
perpetuity, it was open both under contract and the enactment of
1874, which piece of legislation was legal and binding, to shift
it to Youngstown., We fail to understand how any observation made
by the Court in the above set of circumstances can have any
application to the question of ownershlp rlght in flowing river
waters.

The doctrine of absolute territorial
sovereignty in regard to waters of an inter-State river was
considered in paragraph 8.1.1., Chapter VIII, Volume I of the
Report of the Narmada Water Disputes Tribunal and was rightly
rejected as anarchic. This theory also known as the ‘Harmon
doctrine' was first enunciated on behalf of the United States, as
upper riparian on the Rio Grande river against Mexico through
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which the river passed. This doctrine was, however, disclaimed by
the United States Supreme Court in Wyoming Vs. Colarado, 259 U.S.
419 at 466 (1922),

In view of. the above discussion, we are
clearly of the opinion that the contention urged on behalf of the
State of Punijab that it owns the waters of the Ravi and the Beas
exclusively and absolutely is wholly misconceived.

Before we pass on to the next topic, we may
consider the observations made in Secretary of State Vs, Nageswara
Iyer, A.I.R. 1936 Madras 923 at p. 926 to.the following effect:-

"A right by prescription can be acquired as
against the proprletary right of ancther but not
as against the sovereign right, which under the
Indian law the State possesses to regulate the
supply of water in public streams so as to’
utilise it to the best advantage....”

The facts of that case show that villages ‘Thenkarai and
Thamarakulam were irrigated by the channel Varahanadi either
directly or through offshoots of the main channel. The water of
channel vVarahanadi after filling the tanks at Thamarakulam passed
through a surplus channel and ultimately Jjoined the river. In
revenue records Varahanadi channel was shown as a source of
irrigation of the said villages while the river was shown as a
source of irrigation to the defendant's villages. The Government
proposed to take a diversion channel at a point before Varahanadi
channel entered village Thamarakulam and fill the tank to
facilitate irrigation of the defendant's villages, even if the
supply were not sufficient to fill the tank. This was resisted by
the agriculturists of the two villages as they feared that it
would adversely affect the supply of water to their villages and
sued the Govermment for certain reliefs. It was held that while
the plaintiffs were entitled to the accustomed supply of water for
irrigation of their lands, they were not entitled tc any exclusive
rights to the detriment of the State's paramount right to requlate
and control the supply of water in public streams and channels.

It was in that context that the High Court observed that no
prescriptive right could be claimed against a sovereign right
which under the Indian law the State possessed to requlate the
supply of water in public streams for optimum utilisation. These
observations cannot be understood to convey that even after the
Government of India Act, 1935 and more particularly after our
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Constitution, sovereign rights existed in Provincial Governments
or the States created under the Constitution.. Since in the case
aforecited the Secretgry of State was sought to be restrained from
regulating and controlling the supply of water in public streams
for the best possible utilisation, the Court felt that what was
sought was an encroachment on the State's paramount right which
under the law as it then stood was not permissible. Section 2 of
the Indian Easements Act, 1882 also makes it clear that nothing
contained therein could derogate from any right of the Government
to regulate the collection, retention and distribution of water of-
rivers and streams flowing in natural channels etc, We are,
therefore, of the opinion that the observations relied upon have
to be read in the context of the law as it then stood before the
Government. of India Act, 1935. We, therefore, do not think that
this decision is of any assistance to the contention of ownership
in river waters put forward by the State of Punijab.
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CHAPTER XIII
EVENTS PRECEDING THE AGREEMENT/DECISION OF 29TH JANUARY, 1955

On the partition of the country in August
1947, the new international boundary separating the Dominions of
India and Pakistan cut across the Indus system of rivers; the
upper reaches of the main Indus river and its eastern tributaries
lay in 1Irdia while the lower reaches fell within Pakistan. Since
the installations which supplied water to the vast part of the
canal system located in Pakistan were situated in India, Pakistan
was fully dependent on India so far as the supply of water to
these canals was concerned. Soon after partition the Chief
Engineers of East Punjab (India) and West Punjab (Pakistan) signed
twe Standstill Agreements (Ex.P.4 op.2 to 4) on 20th December,
1947 for maintenance of status quo during the current Rabi crop,
that is, upto 31st March, 1948 regarding the running of the Upper
~ Bari Doab Canal and the Sutlej Valley Canal at Ferozepur without
prejudice to the case pending before the Arbitral Tribunal for the
evaluation and division of Canal assets, The Arbitral Tribunal
constituted undaer the Arbitral Tribunal Order, 1947 and the Punjab
Partition {(Apportionment of Assets and Liabilities) Order, 1947
submitted its award on 17th March, 1948 regarding the
aoportionment of the irrigation system of undivided Punjab
whereunder the FEast Punjab Government became the owner of the
Central Bari Doab Canal System and the channels of the system in
West Punjab were to cease to receive supoly of water after 3lst
March, 1948. As no fresh agreements were executed on the expiry
of the Standstill Agreements of 31st March, 1948, East Punijab
discontinued the supply of water with effect from lst April, 1948
but later the Chief Engineers of East Punjab and West Punijab
entered into two agreements (Simla Agreements) (Ex.P.4 pp. 5-10)
on 18th April, 1948 which were to remain in force until 30th
September, 1948 {Re:Supply of Water to Central Bari Doab Channel
System in West Punjab) and 15th October, 1948 (Re: Supply of water
from Ferozepur Headworks to Dipalpur and other Sutlej valley
Canals) on West Punjab Engineers having agreed to pay a sum of
Rs.9,25,000/- and Rs.11,51,000/- respectively to East Punjab.
These agreements were subject to ratification by the two countries
but, as far as we ars aware, West Punjab authorities and the
Government of Pakistan did not ratify the same. Ultimately, at
the Inter-Dominion Conference held on 3rd May, 1948, an agreement
was arrived at on the next day, 4th May, 1948 (Ex.P.4, p.l1l)
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between the Prime Minister of India and the Finance Minister of
Pakistan whereunder East Punjab Government assured the West Punjab
Government that it had no intention to withhold water from West
Punjab without giving it time to tap alternative resources. This
was without prejudice to East Punjab's contention that the
proprietary rights in the waters of the rivers in East Punjab vest
wholly in East Punjab Government and West Punjab Government
would not claim a share in these waters as of right, a contention
which was strongly disputed by West Punjab. Secondly, West Punjab
also disputed East Punjab's right to claim seigniorage charges for
water supplied to its area. It may, however, be stated that even
before this agreement was executed, East Punjab Government had
revived the supply of water to West Punjab which had been cut off
on the expiry of the Standstill Agreement of 20th December, 1947, -
However, despite the execution of this agreement, in the months
that followed, the stalemate continued and the Government of
Pakistan treating the agreement of 4th May, 1948 as having
expired, insisted on adjudication of the dispute by the
International Court of Justice or any other Internaticnal body.
Then in 1951, following the Lilienthal proposal for settlement of
the pending water dispute, came the World Bank office to lend its
good offices to break the deadlock. While efforts were on at the -
international level to resolve the dispute with Pakistan, a
meeting was held at New Delhi on 17th January, 1952 in the room of
shri A.N Khosla, Additional Secretary to the Govermment of India,
Ministry of Natural Resources and Scientific Research, to consider
the distribution of supplies from the Ravi, the Beas and the
Chenab in Indian territory. The said meeting was attended by
representatives of the Government of Punjab and Rajasthan. The
minutes of the said weeting were enclosed with the Government of
India's letter dated 23rd January, 1952 ¢Ex.P-4, pp.l2 to 18).
The minutes of the said meeting show that it was generally
accepted that even after meeting the requirements set out in the
letter of Shri Khungar, Secretary to the Government of Punjab,
P.W.D., Irrigation Branch dated 2lst December, 1951 to the
Government of India, there would be sufficient surplus supplies in
the Ravi and the Beas for Rajasthan canal. Dr.J.K. Malhotra,
Officer on Special Duty, Ministry of Natural Resources and
Scientific Research, pointed out that the supplies in the Beas,
after meeting the requirements of Sutlej Valley Canals, were
available in full for use in India, Estimating the withdrawals at
_Harike for Sutlej Valley Canals at 35,500 cusecs, it was agreed
that the remaining Beas waters (inclusive of additions from
Sutlej) ‘could be taken ‘as available for Sirhind Feeder and
Rajasthan Canal. After discussing the question regarding the
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capacity of the proposed Madhopur Beas Link the Committee examined
the possibility of the Central Government providing funds for
investigation of storage site on the Ravi and concluded that the
- Central Government itself should investigate into the matter with
the Punjab Engineers without any delay. The proposal for a tunnel
at Marhu on Chenab of a capacity of 20,000 cusecs was approved as
it was thought that besides providing adequate supplies tb
Rajasthan Canal during the Rharif,” it would enable storage of
surplus waters on the Ravi for use throughout the year as and when
required, These decisions were *aken subject to the basic
possibility that the existing supplies to Pakistan may have to be
continued till a change was negotiated and approved by the
Government of India and Pakistan., In the meantime negotiations at
the international level had reached a crucial stage and in
February 1954 the World Bank proposed a plan for the development
and use of the Indus Basin waters which it was thought would
benefit both 1India and Pakistan, This plan was discussed at
separate meetings with the Designees of the two countries and
while India accepted it in principle, Pakistan continued to have
reservations. The Bank proposal gave India full right of
development and use of the eastern rivers after a transition
_period of five years. However, on 8th July, 1954, when India
opened the Bhakra Canals, Pakistan reacted sharply as it
apprehended a fall in supply to the Sutlej Canals in West Punjab.

Notwithstanding this setback, efforts were on to resume further
negotiations.on the Bank's proposal. While further discussions at
the international level were scheduled to commence from December,
1954, Shri T.Sivsankar, Secretary to the Govermment of India,
Ministry of Irrigation and Power, wrcte a D.O.letter on lIst
January, 1954 (Ex.P-4, p.20) at the behest of -ghri Gulzari Lal
Nanda, Minister of Irrigation and Power, Government of India,
enclosing therewith a separate Note of even date (Ex.P-4 p.23)
pointing out the urgent need to arrive at some interim agreement
in regard to the development and utilisation of flow supplies
available in the Ravi and the Beas. The Note, after tracing the
developments that had taken place on the three eastern rivers as
well as the Chenab and the Jhelum since independence and the World
Bank plan of February, 1954, emphasised that the time was ripe to
consider how the waters of the Ravi and the Beas could be put to
optimun use. It was pointed out that since the construction of
storage on the two rivers would take time, what was of immediate
importance was to plan the use of the available flow waters of
these two rivers since the Sutlej waters were fully committed for
use by the Bhakra Nangal Project. A detailed Annexure (Ex.p-4,
p. 27} on the water study carried out by the Govermment of 1India
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was appended to the Note to facilitate discussion on the question
of distribution of the available flow supplies and to determine
the quantity of water available for -new uses based on certain
tentative assumptions. The Annexure also carried details of the
extent and nature of irrigation that could be developed from the
available supplies. It is clear from the above that the necessity
for an interim agreement regarding the flow supplies alone was
felt firstly because it was realised that considerable new
development was possible fram the flow waters of these two rivers
since some of the works for utilising the flow waters were
caomplete and other works oould be approved after an agreement was
reached and secondly because investigations in regard to storage
potentials on the two rivers and the collection of technical data
in that behalf was likely to take a few years without which a
final agreement was not possible, However, the proposed interim
arrangement was to cover besides the canals already existing,
projects under construction and those likely to be undertaken
within the next five or ten years. 1In view of the above, a
“conference of the Chief Engineers of the concerned States was
called on 12th November, 1954 to be followed by a conference of
the Irrigation Ministers of the said States on the next day, 13th
November, 1954, at New Delhi. Accordingly a conference of the
Chief Engineers of the concerned States was held on 12th November
1954 at New Delhi at which officers of the Government of India
wete also present (Ex.P.4 p.99). Shri N.D.Gulhati, Chief Engineer
and Joint Secretary in the Ministry of Irrigation and Power,
Government of India, opened the proceedings and emphasised the
need to reach an early agreement in regard to the distribution of
flow supplies of the two rivers firstly because the Planning
Comission was expected to require a unanimous decision between
the concerned States in regard to the various projects for
the utilisation of these waters which were in the pipeline and
secondly because the talks were about to commence between the
representatives of India and Pakistan in Washington in another
fortnight or so in regard to- the distribution of canal waters
between the two countries one of the items for discussion being
'Transitional Arrangements'. Shri Gulhati pointed out that it was
ecessary to determine in advance how much water could be used in
India and the new works proposed for that . purpose since the
Supplies to be replaced by Pakistan during the transition period
had to conform to the additional supplies to be absorbed by India
In the same period. He stated that since a quick decision was
required, it would be desirable to limit it to flow supplies only
and revise it at a later date when further supplies became
available through storage facilities. ILastly, he stated that the
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Note circulated earlier contained certai  assumptions regarding
water supplies for existing canals which were open to
modification, However, Shri S.L.Malhotra, Chief Engineer ard
Secretary to the Government of Punijab, P.W.D., Irrigation Branch,
stressed that the flow supplies alone should not be the subject of
an agreement and supplies which might be developed by storages
should also enter consideration as he was optimistic that such
facilities could be constructed and campleted within the interim
period provided funds were made available by the Government of
India. He emphasised that storage of 1.5 MAF on the Ravi and
5.5 MAF on the Beas was feasible and the storage projects could be
prepared fairly quickly and desired to know the rate at which
supplies could be withdrawn from Pakistan during the transition
period. This he was told would depend on the rate at which
Pakistan replaced the supplies and the rate at which India could
put the same to use., It was further explained to Shri S.L.Malhotra
that the completion of the Bhakra Dam would take another five
years and since the resources and energies of the State will be
diverted towards the same, it would not be possible to develop the
storage sites on these two rivers during the same period. This
did not deter the Punjab Chief Engineer whereupon he was asked to
suggest how the total supplies, both flow and storage, could be
shared between the concerned states, He gave the following
details:-

"(a) On the Upper Bari Doab Canal, perennial
Irrigation should be extended to all areas with a
water table more than 10 feet from the ground
surface. The total area to be given perennial
irrigation would be 1,354,000 acres; another
135,000 would be given non-perennial irrigation.
The water allowances, at distributary head, would
be 3.81 cusecs and 4.92 cusecs respectively per
thousand acres. This gave a capacity of 6,700
cusecs in kharif and 5,930 cusecs in Rabi. The
total volume of water required for the year as a
whole came to 3.17 MAF.

(b) Por Chak Andher tract a capacity of 700
cusecs (non-perennial) would suffice. The annual
volume came to 0.24 MAF. :

(c) For Kashmir Canal, a supply of 300 cusecs
{non-perenniallwas suggested, The annual volume
would come to 0,11 MAF,
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(d) The Shah Nehar Canal would have a capacity of
1400 cusecs (perennial},with Bhakra capacity
factors.

(e) The Eastern Canal would have a capacity of
3,320 cusecs (non-perennial) with the existing
capacity factors., The annual volume would be
0.7) MaAF. '

(f) The Bikaner Canal would have a capacity of
2,720 cusecs, with existing (post partition)
capacity factors, averaging 0.6l in Rabi and 0.77
in Kharif. The annual volume required would be
1.3 WAF, -

{g} The Bhakra Canals required a total annual
volume of 14.59 MAF including 1.26 MAF for
western Jamana Canal areas, and 0.40 for Gurgacn
areas, Of this, only 11.31 MAF were available
fram the river Sutlej, and the rest would have to
be obtained fram the Sirhind Feeder mentioned in
{h) below, '

(h) The Sirhind Feeder would have a capacity of
5,900 cusecs, with a total annual wvolume of
3,28 MaF,

(i) The Rajasthan Canal would have a capacity of
10,000 cusecs (perennial) plus 5,000 cusecs
{(non-perennial) Rice. The annual volume would
come to 6.65 MAF."

Shri Malhotra concluded by stating that the total requirements
came to 30 MAF of which 23 MAF would be from flow-supplies and 7
MAF from storage, the entire flow supplies would be djust
sufficient to meet the requirements of Punjab and PEPSU and,
thergfore, the supplies required for the Rajasthan Canal could
Care from storages. As the Chief Engineers failed to reach an
agreement, they decided to meet again on 23rd November, 1954. At
this stage it 1s sufficient to note that while the Government of
India Note circulated before this meeting desired only an interim
agreement on flow supplies (the thrust of Shri Gulhati's
Temarks was also in that direction), the Punjab Chief
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Engineer-cum-Secretary, P.W.D.Irrigation Branch, insisted that the
proposed agreement should cover both flow and storage supplies.

At the postponed meeting of the Chief
Bxineers held on 23rd November, 1954 the requirements of all the
concerned States were ascertained as under:- (Ex. P. 4, p.l09)

{ in MAF )
State Rabi -Kharif Total
Punijab 3.00 2.99 5,99
Rajasthan 5.61 6.36 11.97
Pepsu 0.54 0.62 1.16
Kashmir 0.08 0.30 0.38
Total 9.23 10,27 19,50

The availability of total dependable
supplies was assessed at 15.74 MAF and the total mean supplies at
19.27 MaF which fell short of the requirements of the four States
fraom the two rivers. It was felt that if arrangements were made
to store water which was presently going waste to the sea during
the flood season it would be possible to meet all the demands of
the four States. Taking note of the fact that the Punjab
Government had completed the preliminary investigations and had
identified suitable sites for storage on the Ravi and the Beas and
detailed investigations were on, it was suggested that a meeting
may be held at the ministerial level to decide the capacity of
storage dams and other related matters. It was impressed upon all
concerned that it was essential that India should be in a position
to utilise river supplies to be withdrawn €£rom Pakistan on the
latter making alternative arrangements,

On 1lst January, 1955 Shri T.Sivsankar,
Secretary to the Government of India, Ministry of Irrigation and
Power, wrote a D.Q letter (ExX.P-4, p.l10) to Chaudhri lahari
Singh, Minister for Irrigation, Punjab, stating that since the
Chief Engineers of the concerned States had failed to came to an
agreement it was thought necessary to hold an inter-State
Ministerial Conference on 6th January, 1955 at New Delhi to arrive
at an interim agreement in regard to equitable distribution of the
Ravi and the Beas flow waters. It was emphasised that it was
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impartant to take all possible steps to develop for use in India
all the supplies available from the three eastern rivers to
copnteract Pakistan's attempt to increase their existing uses
while the negotiations at the international level were in
progress. Pointing out that the developments of the Ravi and the
Beas rivers fell in two broad categories: "(a) Developments based
on the flow waters of the rivers Beas and Ravi including supplies
in those rivers to be gradually withdrawn from Pakistan (the
entire supply of the river Sutlej will be fully utilised with the
campletion of the Bhakra bam), and (b) Developments to be based on
supplies to be stored on the Ravi and Beas", it was observed that
as works connected with the developments of storage supplies could
not be undertaken until fully investigated, there would be no
difficulty in reaching an interim agreement so far as flow
supplies were concerned. This was followed by a D.0O letter dated
20th January, 1955 (Ex.P~4 p.112) from Shri N.D.Glulhati, then in
Washington, to Chaudhri Lahari Singh, enclosing therewith a copy
of his letter to Shri Gulzarilal Nanda in which he had given
details regarding the negotiations with Pakistan and World Bank
authorities. It was pointed out that the Bank group accompanied
by the representatives of the two countries was likely to probe
the Indus Basin reqgions in both the countries in March-aApril 1955
and before they do so, it would be desirable that Punjab and
Rajasthan enter intoc an agreement, tentative if necessary,
regarding the distribution of available supplies., He thought that
it would be unfortunate if the internal differences between Punjab
and Rajasthan should in any way prejudice India's case in its
dispute with Pakistan. He was keen that before the field trip in
India camenced, work on the Sirhind Feeder and the Rajasthan
Canal should have started to enable India to emphasise its keen
anxiety in regard to the said developments and thereby furnish to
the Bank team the best possible evidence of the urgent need of the
waters of the eastern rivers to India, To facilitate the
discussion at the ministerial level, summary statements of
available material were prepared and supplied to indicate—

"l. Demands of waters for the various States as
given by the Chief Engineers in theiir meeetings
held on 12th and 23rd of November, 1954,

2, Tentative distribution of the flow waters of
the Ravi and Beas as proposed by the Ministry of
Irrigation and Power in their Note dated the lst
November, 1954.
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3. Availability of the flow waters in the Ravi
_ and Beas." (Ex.P-4 pp.8l to 124)

It will thus be seen that before the inter-State Ministerial
Conference was held at New Delhi on 29th January, 1955, all the
relevant material was made available to the participants and the
Government of Punjab was also informed about the negotiations at
the internatiocnal 1level. It is also necessary to note that the
emphasis was to reach an agreement, tentative if necessary, on the
flow supplies in the two rivers. It is in this backdrop that the
inter-State Ministerial meeting postponed on 6th January, 1955 was
held on 29th January, 1955 at New Delhi.

At the said oconference Punjab was
represented by its Minister of Irrigation Chaudhri Lahari Singh.
The following decisions were taken at the said conference:-

"l. The supplies both flow and storage in the
rivers Ravi and Beas over and above the actual
prepartition utilisations, based on mean supplies
in the rivers, shall be allocated as under:-

Share of Punjab 5.90 MAr
Share of Kashmir 0.65 MAF
Share of Rajasthan 8.00 MAF
Share of Pepsu 1.30 mar

T T S—

Total 15.85 MAF

——r

In case of any variation in total supplies, the
shares shall be changed pro-rata on the above
allocations subject to the condition that no
change shall be made in the allocation for
Kashmir state which shall remain as 0.65 MaF.

2, The distribution of flow supplies shall be in
the same ratio as the allocations mentioned
above,

3. The splitting up of the allocated supplies
between FKharif and Rabi, may be left to

engineers. The matter may be referred to the
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Government of 1India if they cannct arrive at an
agreament on this issue.

4. The proposed capacity of Madhopur-Beaé Link
- may be increased from 8,000 to 10,000 cusecs.

5. The question of allocation of the cost of
water including the cost of storages and other
works may be taken up separately as the
Conference was  concerned only with the
distribution of supplies.

6. It is left to each State to decide as to how
best to utilise the supplies allocated to it.
The States], however, must submit their proposals
in this regard immediately to the Government of
India (Planning Cammission)." (Ex.P-4, p.l126).

The record of the decisions reached at the said conference was
forwarded to the Chief Secretary, Punjab, by Shri T.Sivsankar by
his letter dated 1lst PFebruary, 1955 (Ex.P-4, p.125) for
confirmation. Chaudhri Lahari Singh by his D.O letter dated 7th
February, 1955 (Ex.P-4, p.l28) replied that the main discussion
was  as regards the distribution of the supplies totalling
15.85 MAF to which Punjab had agreed; but he expressed a doubt if
there was any definite decision taken as regards the distribution
of flow supplies. He went on to add that Punjab representatives
had not agreed to the distribution of flow supplies in the same.
ratio as the allocation of the entire supplies. According to him
Punjab's minimm needs were about 2500 cusecs of perennial
supplies for border areas the Upper Bari Doab Canal and about 5000
cusecs of perennial supplies for the Sirhind Feeder which could
not be foregone in anticipation of storage supplies. He said that
as far as he and the Finance Minister of Punjab remembered, no
decision was reached as regards flow supplies and added that there
could be no objection to sharing the Kharif supplies with the
other States in the proportion laid dowm but insisted that the
available perennial supplies from the two rivers must be utilised .
to meet the immediate needs of Punjab before diverting the same
elsewhere., He, therefore, desired that the record of the decision
taken on 29th January, 1955 should be amended accordingly. This
was followed by another D.O letter dated 14th February, 1955
{Ex.P-4, p.129) wherein he stated that he had further discussed
the matter in detail with Punjab's Finance Minister and insofar as
paragraph 5 of the minutes of the Inter-State Conference was
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concerned, both of them were of the definite view that 'the cost
of storage should be borne by the other States who are materially
gaining from the stored supplies'. He wanted this view point of
Punjab to be recorded in the minutes of the proceedings and
promised to sutmit Punjab’s case as regards the cost of storages
separately. He concluded by adding "Punjab's needs can easily be
more than met from the available flow supplies”. It will thus be
seen that the emphasis shifted from the sole objection as regards
the sharing of flow supplies to meeting the cost of construction
of storages on the two rivers as well. Meantime, pursuant to
paragraph 3 of the record of the decision of 29th January, 1955,
the question of splitting the allocated supplies between Kharif
and Rabi was considered at the meeting of the Chief Ministers of
the concerned States on lst March, 1955 and it was agreed that
"the flow supplies shall be shared in the same ratio as the total
supplies". It was also agreed that the allocation during Rharif
and Rabi will also be in the same proportion. This virtually put
- an end to the objection raised in Chaudhri Lahari Singh's letter
of 7th February, 1955, Ultimately, in answer to the letter of
Shri T, Sivsankar dated 8/9th August, 1955, Chaudhri Lahari Singh
confirmed the minutes/record of the Inter-State Ministerial -
Conference held on 29th Jamuary, 1955 by his D.O letter dated 2nd
September, 1955 (Ex.P-4, p.130) without any reservation
whatsoever. Thus under the said agreement confirmed by all the
four states, 15.85 MAF of waters of the Ravi and the Beas, both
flow and storage, based on mean supplies available over and above
the actual pre-partition utilisation came to be allocated as:-

Punjab 5.90 MAF
Jammi & Kashmir 0.65 MAF
Rajasthan’ 8.00 MAF
Pepsu 1.30 marF

- Since Pepsu later merged with Punjab in November, 1956, Punjab's

share in 15.85 MAF of waters became 7.20 MAF. On the conclusion
of the Indus waters Treaty, 1960, the Government of India by their
letter No.F-11{1)-CWD-59 dated 7th March, 1961 confirmed the
decisions taken at the Inter-State Ministerial Conference of 29th
January, 1955 and recamended that the State Governments concerned
may take early steps to prepare and agree upon working rules for
the regulation of supplies in accordance with the said decision.
This in brief is the background in which the 1955 decision came to
be made by the concerned states,
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CHAPTER XIV
LEGALITY AND VALIDITY OF THE 1955 AGREEMENT/DECISION

Both Haryana and Rajasthan have referred to
and relied upon the 1955 agreement in their pleadings, more
particularly Rajasthan because it was by this agreement that
8.00 MAF of waters came to be allocated to it. Haryana has not
questioned the allocation made in favour of Rajasthan under this
agreement but the State of Punijab questions the legality and
validity of this agreement on diverse grounds, namely:-—

(i) It was manifestly an incomplete and inchoate
agreement as it was intended to be tentative and
to provide a mere interim arrangement and cannot,
therefore, be made ‘the basis for a final
determinaticn of the shares of the party States;

(ii) The avowed purpose and object of the
agreement was to provide evidence in support of
India's claim at the international level in its
dispute with Pakistan that it was in need of the
waters of the eastern rivers; on the signing of
the Indus Waters Treaty in 1960, this limited
purpcse was satisfied whereupon the agreement
stood exhausted. Since it was never meant to be
actually implemented, no rights and/or
obligations can fléw therefrom.

(iii) The decisions taken at the said inter-State
Conference were based on certain assumptions and
not on verified and reliable data and hence no
rights and obligations of a binding nature can
arise therefrom,

(iv) The full requirements and needs of Punjab -
ascertained by the Indian Designee for the
purpose of negotiating a Treaty with Pakistan
were ignored to a very large extent at the
Inder-State Conference to the detriment of
Punjab. Instead of adopting the determination by
the Indian Designee and the well accepted
criteria of dependable flow, the Inter-State
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Conference determined the shares on wholly
irrelevant and extraneous considerations.

(v) There was no justification in allocating more
than 10.00 MAF of waters under tHe said agreement
because even under the World Bank proposal, India
was at best to receive not more than that quantum
of water from Pakistan on the expiry of the
transition period.

{vi) There was no consensus ad idem regarding the
distribution of flow waters since Punijab was
throughout keen and insistent on retaining and
utilising the same for itself.

(vii) There was no free consent on the part of
Chaudhri Tahri Singh as is clear from his letter
of 7th February 1955 but because of pressure
brought to bear on him'by the Central Government,
he reluctantly confirmed the minutes of the
Inter-State Conference on 2nd September 1955,

(viii) The unconscionable nature of the agreement
betrays exercise of undue influence on Punjab's
representatives.

(ix) The agreement is against public policy and,
therefore, wviolative of Section 23 of the
Contract Act.

(x) The agreement is arbitrary and, therefore, is
in violation of article 14 of the Constitution.

(xi) Punijab’s representatives were not competent
to agree to the transfer and allocation of waters
to Rajasthan ignoring the needs of the people of
Punjab to whom the waters actually belonged; and

{xii) The agreement does not conform to the
requirements of Article 299 of the Constitution.

Before we proceed to consider the aforesaid
contentions formilated by the learned counsel for the. State of
Punijab, it would be proper to notice whether the terms of the 1955
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agreement were made the basis of subsequent action by the Punjab
‘Government. After the said agreement was confirmed on 2nd
September 1955, the Government of Punjab took steps to plan the
utilisation of 7.2 MArF of waters allotted to it under the said -
agreement and in pursuance thersof issued the order of 20th
October 1961 (Ex.H2, p. 22). That order indicates in which areas
of composite Punjab its share in the surplus Ravi and Beas Waters
was intended to be utilised, As the farmers of the Haryana area of
the State of Punjab were dissatisfied with the proposed plan for
utilisation of the 7.2 MAF of waters allotted to Punijab,two
Camittees called the Food Cammittee and the Haryana Development
Camittee were set up which submitted their Reports in the first
quarter of 1965 but before any action could be taken on those
reports, thé State of Punjab was reorganised on lst November,1966.
At an Inter-State Conference held on 9th September 1968 (Ex.H-2,
p. 58), the question of distribution of 1.9 MAF of waters to be
withdrawn from Pakistan during the period cammencing from 1lth
September, 1968 to 3lst March 1969 was considered and it was
decided that after deducting 4.1 per cent allocable to Jammu and
Kashmir, the balance should be divided between composite Punjab
and Rajasthan in the ratio of 51:49., The share of camposite
Punjab was further directed to be divided on an ad hoc basis
between the States of Punjab and Haryana in the ratic of 65:35. It
will be seen from the above that there was no dispute between the
concerned Governments in regard to Rajasthan's right to receive a
share from the surplus Ravi and Beas Waters but the dispute
centred round the further distribution of 7.2 MAF of waters
between Punjab and Haryana. However, by its letter dated 20th May
1970 (Ex. P.2, p.76), the State of Punjab while objecting to
Rajasthan's proposal to link the Rajasthan Feeder with the Sirhind
Feeder on the ground that such action would not be consistent with
the 1955 agreement for the first time sought re-assessment of
Rajasthan's share in the surplus Ravi-Beas Waters on the plea that
Rajasthan was not in a position to utilise 8.00 MAF of waters
allotted to it while Punjab was,in dire need of additional waters.
This was followed by ancther letter dated 6th May 1971 (Ex. P.2,
P.85) wherein it was stated that Rajasthan was at the most
entitled to 3.5 MAF of waters. In support of this statement a
detailed Note (Ex. P.2, enclosure to p. 85) was enclosed. It
appears from paragraph 10 of that Note that some reports appeared
in the Daily Tribune sawetime in April-May 1970 regarding
hegotiations between Rajasthan and Haryana for the supply of same
water fram Rajasthan's share to Haryana for a specified period
while the Rajasthan canal was under construction. That gave rise
to the demand for withdrawal of 4.5 MAF of waters from Rajasthan's
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share, Thus, for the first time in 1970-71 Punjab gquestioned
Rajasthan's capacity to utilise the full 8,00 MAF of surplus
Ravi-Beas Waters; the objection was, however, limited to the
quantum of water and not to entitlement. The notification issued
by the Government of India dated 17th June 1970 (Ex.R 1 Annexure
A-1) also shows that the allocation of cost of Beas Projects was
made on the basis of the 1955 agreement. The 1976 award made by
the Government of 1India under section 78(1) of the Punjab
Reorganization Act also made reference to the 1955 agreement.
Notwithstanding the same, the dispute persisted particularly
between the Governments of Punjab and Haryvana in regard to the
sharing of 7.2 MAF of surplus Ravi-Beas Waters and ultimately
Punjab served Haryana with a notice under section 80 of the Code
of Civil Procedure on 17th March 1979 challenging the validity of
the 1976 award and the vires of section 78{1) of the Punjab
Reorganization Act. Thereupon the State of Haryana instituted Suit
No.l of 1979 (H 3, p. 263) under Article 131 of the Constitution
in the Supreme Court of India for a declaration that the 1976
award was ‘legal and binding on Punjab and for certain
consequential reliefs requiring Punjab to implement the same. A
specific reference was made to the 1955 agreement in the plaint to
which Punjab replied by stating: "The alleged 1955 agreement is
not admitted to be an agreement”. The State of Punjab also filed a
Suit No.2 of 1979 (Ex.P' 4, p. 26) challenging the 1976 award
firstly on the ground that section 78(1) of the Punjab
Reorganization Act under which it was made was ultra vires the
Constitution inasmuch as under Entry 17 of List II (State List)
the State had exclusive jurisdiction to legislate on the subject
of water and not the Central Government and secondly, the Central
Government had taken extraneous matters not permitted by section
78(1) into consideration while determining the shares of Punjab
and Haryana in the waters allocated to camposite Punjab under the
1955 agreement. It is important to note that challenge to the 1955
agreement was scrupulously avoided. Subsequently, when the
tri-partite agreement was signed on 31st December,198l, the 1955
agreement and the 1976 award were modified to the extent indicated
in the fresh agreement in terms of the proviso to section 78(1) ef
the Punjab Reorganisation act. After sighing the tri-partite
agreement both Haryana and Punjab unconditionally withdrew the
suits which were then pending in the Supreme Court (Ex.B-3, p.
371). Thereafter the Punjab Kisan Sabha and others filed a Writ
Petition (Civil) No.360 of 1982 in the High Court of Punjab and
Haryana contending that the waters of the two rivers belonged to
Punjab; that section 78(1) of tbe Punjab Reorganization Act was
ultra vires the Constitution and, consequently, the 1976 award was
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also illegal and wvoid and the subsequent tripartite agreement not
being in the interest of the people of Punjab was unacceptable and
unenforceable in law. The Sthte of Punjab filed a counter (Ex.H-3,
p.376) supporting the legality and validity of (i) the 1955
agreement; (ii) section 78(1) of the Punjab Reorganization Act;
(iii) the 1976 award; and (iv) the 1981 agreement. The State of
HBaryana also filed a detailed counter-affidavit (Ex.H-3, p. 394)
praying for the dismissal of the Writ Petition on the ground that
the earlier agreements and the award were perfectly legal and
valid. Similar Writ Petitions were filed in the High Court by
other interested parties and all of them were transferred to the
Supreme Court (Ex.H-4, p. 472) and are presently pending in that
Court. From the above facts it becomes clear that after the 1955
agreement/decision was confirmed on 2nd September 1955, it was
referred to and relied upon by Punjab in the subsequent orders and
correspondence until 1970-71 when Rajasthan's capacity to use the
full 8.00 MAF of waters allotted to it was questioned. Thus the
real dispute was between Punjab and Haryana regarding the
distribution of 7.2 MAF of surplus waters allotted to composite
Punjab under the 1955 agreement. So far as Rajasthan's capacity to
use its full share of 8.00 MAF was concerned, it was well-known
that unless the Rajasthan Canal (Indira Gandhi Canal) was
completed, it would not be in a position to utilise in full its
share and that is why Haryana thought it could persuade Rajasthan
to part with some water for a specified period till it was ready
to make full. use thereof. = Naturally Punjab which was the
beneficiary of the unutilised share of Rajasthan objected to any
such arrangement and consequently sought the withdrawal of 4.5 MAF
of waters from Rajasthan's share. However, all these issues were
sought to be settled by the 1981 agreement whereunder Punjab
received a larger share but the same was purported to be
repudiated by the Punjab Legislature on 5th November 1985. ‘This
is in brief the scenario subseguent to the 1955 agreement. It is
in this backdrop that we must now proceed to discuss the various
contentions urged by Mr.Rao,learned counsel for the State of
Puniab.

The first question is whether the 1955
agreement was intended to be a tentative and interim arrangement .
entered into with the sole purpose of securing a better deal at
the international level in our dispute with Pakistan? It is
indeed true that soon after partition a dlspute arose regarding
the use of the waters of -the Indus System of rivers with Pakistan.
That was only natural because the irrigation system which was
developed in the Indus Basin as one single unit was cut across by
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the newly created international boundary. Certain standstill
agreements were executed to tide over the initial difficultuies
till a permanent and lasting solution was found. At the same time
development within the country had to be planned and this is clear
from the decision taken in 1952 at the meeting held in the room of
shri Khosla. It was generally accepted at the said meeting that
even after satisfying the requirements of Punijab as indicated in
the letter of 2lst December 1951, there would remain sufficient
surplus supplies in the Ravi and Beas to serve the needs of the
Rajasthan Canal. At the international level concrete proposals
were formulated by the World Bank in about February 1954. Before
discussions on the said proposals commenced at the international
level, it was realised that some interim agreement in regard to
the development and utilisation of the flow supplies from the Ravi
and Beas should be arrived at at the damestic level, That is why
a Secret Note was circulated with the letter of Shri T.Sivashankar
to facilitate discussion. The annexure to the Note supplied
information regarding a detailed study carried out by the
Government of India on the question of distribution of the
available flow supplies from the two rivers. The proposed interim
agreement was intended to be limited to flow supplies only because
it was felt that investigations in regard to storage potentials on
the two rivers were not complete and construction of storages
would take, considerable time. However, at the Inter-State Chief
Engineers' Conference held on 12th November 1954 it was Punjab's
representative who insisted that not only flow supplies but also
storage supplies should be distributed as in his view storage of
1.5 MAF on the Ravi and 5.5 MAF on the Beas was feasible. He was
also prepared to supply all the relevant technical data in this
behalf as according to him the Punjab Government had not only
‘campleted the preliminary investigations but had also identified
the sites for storage dams on the said twe rivers. Tt is,
therefore, clear that while the Government of India desired an
interim agreement on the flow supplies only, it was Punjab's
representative who insisted on including storage supplies in the
proposed agreement. At the postponed meeting of the Chief
Engineers held on 23rd November 1954 the water requirements of all
the concerned States during the Rabi and the Kharif seasons were
ascertained. The Chief Engineers oould not come to any definite
agreement on the actual distriburion of waters but it is amply
clear that storage supplies became the subject matter of
discussion at the behest of Punjab's representative. while calling
an Inter-State Ministerial Conference to arrive at an interim
agreement in regard to the distribution of surplus Ravi Beas
supplies, it was emphasised that all possible steps should be
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taken to develop for use in India the available supplies from the
three eastern rivers to counteract Pakistan's effort to increase
their existing uses from these rivers while negotiations were in
progress, That, however, does not mean that the proposed agreement
was required solely for the purpose of convincing the World Bank
Officers that India was in need of all the waters of the three
eastern rivers, but was not meant to be acted upon. To put it
tersely, the agreement was not intended to hood-wink the World
Bank Officers and Pakistan representatives who were experts in
their respective fields and were not novices. The idea was to stop
Pakistan from increasing their existing supplies which may
ultimately have to be protected under the Treaty. Before the
Ministers of the concerned States met, summary statements were
prepared and circulated by the Government of India to facilitate
discussion of demands for water put forward by the Chief Engineers
of the concerned States and distribution of flow supplies.
However, the Inter-State Ministerial Conference held on 29th
January 1955 decided to distribute both the flow and the storage
supplies available in the said two rivers taken at 15.85 MAF on
mean supplies {(1921-1945 series) as indicated earlier leaving the
splitting up of the allcocated supplies for Kharif and Rabi to the
Engineers of the concerned States. It was also left to each State
to decide how best to utilise the supplies allocated to it, The
proposals in this behalf had to be submitted to the Planning
Comnission at an early date. The question of allocation of cost of
water including cost of storage and other works was left undecided
as the Conference was called for the 1limited purpose of
distribution of supplies. It is, therefore, clear that initially
the Government of India desired to work out an interim agreement
on flow supplies only. It was the Chief Engineer of Punjab who
insisted on the inclusion of- the storage supplies also. Even the
Summary Statements laid emphasis on the distribution of flow
supplies. However, the Conference decided to distribute both flow
and storage supplies making it possible to reach a final decision
in this behalf. On a plain reading of the agreement/decision it is
quite clear that the flow and storage in the two rivers over and
above the pre-partitien use based on mean supplies was estimated
to be 15.85 MAF. The said gquantity of water was allocated to the
four States, Punjab, Jammu and Kashmir, Rajasthan and Pepsu as
indicated earlier. Tt was further provided that in case of
variation in total supplies, the shares shall be allocated
pro-rata on the above allocations except that the share of Kashmir
shall remain to be 0.65 MAF, The distribution of flow supplies
also was stipulated to be in the same ratio. It is, therefore,
clear that both flow and storage supplies were distributed between
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the concerned States in definite shares and provision was also
made for variation in supplies. To remove all doubts it was also
stated that the flow supplies shall be distributed in the same
ratio., A conscious decision was taken and nothing was left in
doubt so far as the distribution of supplies from the two rivers
was concerned. The agreement insofar as the distribution of
supplies is concerned was exhaustive and complete; only the |
splitting of the allocated supplies between Kharif and Rabi was
left to the Engineers and failing a decision by them, to the
Government of India. We are, therefore, of the view that the
agreement was camplete in all respects so far as the distribution
of supplies was concerned., Merely because the allocation of cost
was left to be decided subsequently that cannot make the agreement
interim or tentative so far as the distribution of supplies is
concerned. In any case after the Indus Waters Treaty was finalised
and it became known that the eastern rivers had finally fallen to
the share of India, the Government of India confirmed the
agreement/decision on 7th March 1961 and later issued a
notification dated 17th June 1970 allocating the cost of Beas
Project Unit I and 1] between the States of erstwhile Punjab and
Rajasthan in the following ratio:

Punjab Rajasthan
(erstwhile)

tnit 1 .

Irrigation component 85% 15%

Power component 80% - 20%

Unit TI .

Both irrigation 41.5% 58.5%

and power components

As regards the sharing of cost between Punjab and Haryana, it was
decided that the existing arrangement of 60:40 should continue
till a final decision is reached. It was further decided that
later on, when storage wotk on the Ravi is taken up, its cost
together with that of the Beas Project may be allocated to the
partner-States.

' It is, therefore, clear from the above that
a decision on the sharing of cost was taken between the concerned
States. We are, therefore, of the view that a concluded final
agreement in regard to the sharing of supplies, both flow and
storage, had come into existence between composite Punjab and
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Rajasthan,

It was submitted on the basis of the ratio-
of the House of Lords in Thomas Hussey v. Horne-Payne (1879 (4)
A.C. 311) that where a Court has to find a contract from exchange
of correspondence, the whole of that which has passed between the
parties must be taken into consideration, In the first place it
mist be remembered that this is not a case stricto sensu of an
agreement having been reached by exchange of letters between the
concerned States, The representatives of the concerned States had
asserbled at New Delhi in the presence of a representative of the
Government of India to work out an agreement for the distribution
of river waters. All the relevant data was placed at. their
disposal to facilitate discussion, They finally took certain
decisions which were later reduced to writing in the form of
minutes of the conference and circulated amongst the participants
for confirmation. Except the Irrigation Minister of Punjab none
had any reservation in confirming the said minutes. Even the
Punjab Irrigation Minister confirmed the decisions after an
exchange of correspondence to which we have made mention in
extenso. We have taken the said letters as well as all the other
material into consideration before recording our conclusion and
hence we think we have acted within the ratio of the decision
relied upon. —

Reliance was next placed on a Privy Council

case in Tyagaraja Mudaliyar v. Vedathanni,(A.I.R.1936 P.C.70) in
support of the argument that the 1955 agreement was unenforceable.
That was a case of two brothers S & R who lived separately but
were members of an undivided Hindu family and owned and enjoyed
extensive movable and immovable properties. On the death of R the
surviving brother feeling nervous that the widow of the deceased
brother may stake her claim to the property, entered into an
agreement with the plaintiff evidencing the undivided status of
the family and purporting to make provision for the maintenance of
the plaintiff, It was, however, distinctly understood that this
: t was not to be the final contract for the plaintiff's
Maintenance but was solely intended to establish the joint
undivided status of the family. Consequently the provision for
Malntenance in the document was never given effect to or acted on
by the parties and S continued in possession and enjoyment of all
the family properties until his death. In the above fact situation
the Court took the view that if a party to an agreement embodied
10 a document is told that any stipulation. in the agreement would
Not be enforced, he cannot be held to have assented to it. In such
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a case the document cannot amount to a real agreement between the
parties and no suit can be based thereon.

It is true that the need for an interim
agreement in the sharing of flow supplies from the Ravi and the
Beas was felt to project our case for all the waters of the
eastern rivers at the international level but that does not mean
that the proposed agreement was intended to be a mere eye-wash and
was not to be acted upon. At the negotiating table India was
required to satisfy the World Bank Officers as well as the
representatives of Pakistan that India was in need of all the
waters of the eastern rivers and was in a position to put the same
to good use. The existzance of an agreement between the concerned
States was expected to provide evidence to support India's case
but it is too much to say that for that purpose a sham document
was created which it was clearly understood would not be
implemented., If it were so, we would not have found the concerned
Governments acting in furtherance thereof and the subsequent
projects, Beas Project Unit I and Unit II, being based thereon. We .
are, therefore, not inclined to think that at the time when the
1955 agreement/decision was reached,there was a  tacit
understanding that it would not be implemented, Actually the -
Punijab Government order of 20th October 1961 was passed for the
utilisation of waters allocated to Punjab after the signing of the
Indus Waters Treaty. 1960 when all the waters of the eastern rivers
finally came to be allocated to India. Therefore, having regard to
the fact situation existing in the present case, we fail to
" understand how the decision relied upon can have any application.

It was next submitted that since the
agreement was not based on verified and dependable material, the
same could not be acted upon. We have already pointed out earlier
that summary statements giving detailed information regarding flow
supplies were circulated in advance before the Ministers of the
concerned States met. Technical information pertaining to storage
supplies was made available by Punjab. Thus complete data on flow
and storage supplies was available before the meeting took place.
It was Shri S,.L.Malhotra, Punjab's Chief Engineer, who stated that
preliminary investigations had been completed and storage sites
identified -on the rivers which enabled the conference to
distribute both flow and storage supplies. It is, therefore,
difficult to understand how it can now lie in the mouth of Punjab
to contend that such decision was not based on wverified and
dependable data and was unenforceable at law. A party which
persuades others to take a decision on the basis of information
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and material supplied by it and vouchsafed as dependable cannot be
heard to say that the decision is unenforceable as the information
supplied was not verified. -

The wvalidity of the agreement was also
questioned on the ground that instead of adopting the well
accepted criterion of dependable flow supplies, the available
waters were estimated on mean supplies to the detriment of Punjab.
It was pointed out that the data prepared and suoplied at the
inter-ministerial’ conference indicated that on the basis of
dependable supplies  the quantum of available water worked out to .
15,74 MAF., whereas on the basis of mean supplies it was estimated
at 19.27 MAF apd since the allocation of waters between the States
was made on the latter basis, Punjab was required to part with a
higher volume of water, thereby jeopardising the interest of its
farmers. Several agreements 'including the reports of the Krishna
and Narmada Water Dispute Tribunals have been cited (Ex.P3, pp.
177-180) to make good the contention that the quantum of available
supplies must be estimated on 75 per cent dependability. It was,
therefore, contended that by allocating waters between the
concerned States on the basis of mean supplies considerable
injustice was dofe to Punijab, The question, however, is whether
the fact that the available supplies were estimated on the.basis .
of mean supplies for allocation of water between the concerned
States instead of adopting the dependability criterion, renders
the 1955 agreement invalid? ‘

The Krishna Water Disputes  Tribunal
considered the question of determination of the quantum of
available waters for allocation between the concerned States in
Chapter IX, Volume I of its Report (1973). The States of
Maharashtra and Myscre urged that for the purpose of irrigatibn,
the volume of available water may be computed at 75 per cent
dependability, whereas the State of Andhra Pradesh thought that
the fiqure recorded in 1951 which disclosed 86 per cent
dependability should be accepted as reliable. After carefully
examining the evidence and material placed before the Tribunal in
this behalf, the concerned parties arrived at an agreement and
informed the Tribunal that 75 per cent dependable flow of the
Krishna river at vVijayawada may be adopted as 2060 T™C. The:
Tribunal recorded its conclusion on the basis of this agreement,
the text whereof has been re-produced in the Report. It is,
therefore, clear that the conclusion of the Tribunal was based on
agreement reached between the concerned States,
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The Narmada Water Disputes Tribunal examined
the relevancy of dependable flow in paragraphs 8.5.3 to B8.5.7,
(Chapter VIII, Volume, I of its Report (1978). In paragraph 8.5.3
it observed as under:- -

. "In examining the problem of apportionment, the
possibility of maintaining a constant flow
through storage facilities is a relevant factor.
The volume of water in any stream varies from
year to year. By the use of a high volume of
water as the basis for apportiomment, the
upstream-State in a controversy will be favoured
as against a lower State in years in which the
volume is below the amount used as the basis for
apportionment:"

There can be no gqainsaying that for
determining the available supplies a proper and dependable measure
muist be adopted to ensure maintenance of a fairly constant and
dependable flow. It will be seen from paragraph 9.1.3, Chapter IX,
Volume-I of the Report that ultimately the controversy regarding
the percentage of dependability was resolved by agreement between
the party States to which the Tribunal superadded its seal.
accordingly, the utilisable quantum of waters: in Narmada at Sardar
Sarovar Dam site was assessed at 28 MAF on the basis of 75 per
cent dependability. .

The Irrigation Commission Report (1972) also
points out that the farmer should be assured of the designed
supply in 75 per cent of the years. It also approved of the
practice of planning irrigation schemes in India on the basis of
75 per cent dependability. TIt, however, stated that where a carry
over is provided, the 75 per cent dependability can be figured out
taking into account the carry over water.

The Godavari Water Disputes Tribunal,
however, while considering the question of apportionment of
available water supplies in Chapter 4, Volume-I of its Report
(1979), stated that it was well settled that in deciding .water
dxsputes regarding an inter-State river, the rule of equitable
apportionment of the benefits of river should be applied and
proceeded to observe as under:-

"There is no rigid formula for the equitable
apportionment of waters of a river. Each river
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system has its own peculiarities. The river
Godavari is a vast river having a wide catchment
area and ‘is fed by the waters of numetous
tributaries and sub-tributaries. There are many
excellent project sites on the main river and its
tributaries. A practical method of equitable
apportionment of waters of such a river is to
take certain defined reaches of the river and
allocate waters of such defined reaches among
the States which alone can utilise these waters
within the river basin. Having regard to the
peculiarities of the Godavari river and river
basin, the Tribunal finds no objection in
allotting to one or more State or States its
water upto defined points or projects sites or
within certain sub-basins or reaches of the
river, Seen in this light, eyery agreement need
not ‘apportion and allocate all waters of a river
and river basin."

It may be stated that the available supplies
were allotted to the concerned States by the Tribunal on the basis
of agreements reached between the concerned States from time to
time, '

Reference was also made to the facts set out
in Gulhati's Indus Waters Treaty at page 120 (foot note). It is
stated that the Indian Draft Outline Plan prepared by the Indian
Designee consisted of three statements, the first of which showed,
for each of the rivers, the 'dependable supply' during each ten
day period of the year at the rim stations. The expression
'dependable supply' is explained as under:-

"That quantum of river flow which on the basis of
25 years flow data, was equalled or exceeded on
the average in 2 years out of three. This was the
first time in the 1Indus Basin that this
conservative criterion was adopted for purposes
of plamning - the basis generally adopted earlier
for individual projects was average river flow,
Against 168 MAF. the aggregate average flow of
the system at the rim stations, the dependable
flow, as adopted, was 148 MAF.

It was submitted that the criterion of
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dependable £low - being a conservative one may be adopted for
planning projects but need not be adhered to in the matter of
distribution of water.

- Pram what we have set out earlier, before
the inter-Ministerial Conference took place on the 29th January
1955, the Chief Engineers of the concerned States had met twice
and at no time was any objection raised in regard to the quantum
estimated on the basis of mean suoplies, The details regarding the
availability of water based on both dependable supplies and mean
supplies were also furnished to the representatives of the
concerned States. At the said Conference, Punjab's Irrigation
Minister was accompanied by the Finance Minister and a conscious
decision was taken unanimously to allocate the water on the basis
of mean supplies. No demur was raised at any point of time in
this connection: in fact subsequent follow up decisions were on
the same premise, and hence it is difficult to understand this
belated objection raised for the first time before this Tribunal.
When - both the alternatives ~were avallable before the
representatives of the concerned States and they unanimously
adopted the mean supplies, it is difficult to appreciate how the
agreement can be vitiated on the ground that the alleocation was
not based on the dependable supplies. In our view, this is simply
a desperate argument invented to knock out the genesis of the
allocation of waters from the system to the concerned States.
Merely because the other alternative was not accepted that cannot
invalidate the agreement entered into after proper deliberation.
We, therefore, hold that this submission is also devoid of any
merit,

It was lamented that even though Punijab was
to receive/withdraw only 10 MAF of waters from Pakistan under the
World Bank proposal of February 1954, under the 1955 agreement all
the available water from the system was put in the kitty and
allocated between the concerned States, thereby depriving Punjab
of its waters. In the first place, it is not Punjab's case that at
the time when the agreement or decision was reached it was not
awar> of the volume of water to be gradually withdrawn from
Pakistan. Secondly, under the agreement both flow and storage
supolies came to be distributed and not merely surplus flow
supplies and lastly the Conference was not called upon to decide
how the quantum of water to be withdrawn from Pakistan after the
transition period was to be utilised. Bven according to the
statement made by the Chief Engineer, Punjab, at the meetings
oreceding the inter-ministerial conference, Rajasthan could be
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allotted the entire storage supplies then estimated to be 7.00 MAF
(1.5 MAF + 5.5 MAF), Instead, by.the agreement Rajasthan was
allotted 8.00 MAF out of the surplus flow and storage supplies.
Even otherwise the quantum allocated tn Rajasthan was less than
10.00 MAF expected from Pakistan after the expiry of the
transition periocd., We are, therefore, not inclined to hold that
the 1955 agreement can be set at naught on this feeble ground.

It was next contended that there was no
consensus ad idem regarding the distribution of flow supplies
since Punjab was always keen on full utilisation of flow waters
for itself, We have already set out in detail that the initial
proposal was to distribute the flow supplies only but it was at
the ‘instance of the Chief Engineer of Punijab that storage supplies
entered consideration. The storage supplies were estimated to be
7.00 MAF and the proposal was that the whole of it could be
allocated to Rajasthan. It is true that Punjab desired to retain
the whole of the flow supplies and part with the whole of the
storage supplies. Rajasthan's demand was for more than 10.00 MAF
of waters. These were the positions taken up by the two States at
the Inter-State Ministerial Conference. Ultimately the campromise
struck a mean and allocated B,00 MAF to Rajasthan as against its
claim for over 10.00 MAF of waters. Such a decision can never be
said to be lacking in consensus ad idem as urged by learned
counsel for the State of Pun]ab

. Chaudhri Lahri Singh, Minister of
Irrigation, Punjab and the Finance Minister of Punjab had
represented Punjab at the Inter-Ministerial Conference held on
29th January 1955. After the conference, when the minutes of the
decisions taken at the said conference were circulated for
confirmation, the former raised some ‘doubt in regard to the
distribution of flow waters by his D.0. letter dated 7th February
1955, We have referred to this matter earlier and have pointed out
that on receipt of the letter dated 8/9th August 1955 from Shri T.
Shivshankar, Chaudhari Lahri Singh confirmed the minutes by his
letter of 2nd September 1955, without any reservation whatsocever.
On a plain reading of that letter one does not find any trace of
pPressure alleged to have been brought on the Punjab Minister.
There was no reason to put pressure on him and it is difficult to
comprehend why he should submit to pressure, Besides, the
Pleadings on this aspect are absolutely vague and incapable of
being effectively met. A bald statement that the minutes were
confirmed under pressure is neither here nor there. There are no
specific allegations which can be controverted., Order 6,Rule 2,
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Code of Civil Procedure requires that a pleading should set out
material facts in support of allegations of misrepresentation,
undue influence, etc., on which a party relies, for its claim. It °
is, therefore, incumbent on a party alleging that his consent to
an agreement was secured by pressure to furnish the necessary
particulars, e.g., who put pressure and on whom, what was the
position or status of the person who put pressure vis-a-vis the
person - who is stated to have submitted to such pressure, the
nature of the pressure, the surrounding circumstances, the date,
time and place in which it was brought to bear etc., to enable the
opposite party to know what case he has to meet. If a party omits
or fails to furnish the particulars or furnishes insufficient
particulars, the opposite party may be taken by surprise and may
find it well nigh impossible to effectively refute the allegation.

In the present case except a bald averment
in the pleadings, the State of Punjab has not furnished any
particulars in support thereof. No material or evidence worth the
name is tendered in support thereof. Except a general allegation
which has been firmly denied, there is nothing on the record to
warrant a serious scrutiny or sifting of evidence on this point.
We can, therefore, safely brush it aside as wholly imaginary.

We then come to the question whether the
nature of the transaction betrays exercise of undue influence.
Like coercion, undue influence must be specifically pleaded with
full particulars, As in the case of fraud, pleadings in regard to
undue influence must be precise and supported by full particulars.
General allegations would be insufficient to be taken note of by a
judicial Tribunal. In the present case while the submission was
made by learned counsel for Punjab that the nature of the
agreement betrays exercise of undue influence, no averments in the
pleadings are found to back it up. The pleadings of Punijab are
virtually silent and the facts on record do not justify the
inference of undue influence. We, therefore, negative this
contention raised in the oral submissions.

Is the transaction unconscionable or opposed
to public policy or arbitrary in nature? We think not. Frankly,
we think it is astounding, to so contend.  We cannot lose sight of
the fact that before the high level meeting of the Ministers of
the concerned States, the technical experts of the . concerned
Governments had met more than once to thrash out all the pros and
cons of the issues on which decisions had to be taken. All the
factual, statistical and technical material was circulated in
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advance to facilitate decision-making. It was only thereafter
that decisions were taken on 29th January 1955. Even after these
decisions ‘were taken, Punjab confirmed the same as late as on 2nd
September 1955, Apart from the fact that Punijab subsequently
acted on these decisions in the matter of utilisation of waters
within the State, at no time bhefore the Government of India
" confirmed the same on 7th March 1961 (on the conclusioen of the
Indus Waters Treaty) did the State of Punjab ever brand the
decision as unconscionable, arbltrary or against public policy.
'[‘hat is one part of the story. :

No clear, orecise and specific averments are
to be Eound in the pleadings but we tried to ascertain from the
learned counsel the reasons for describing the decisions as
unconscionable and contrary to public policy. Counsel submitted
that even though the waters of the two rivers belonged to Punjab,
without bearing in mind the needs of Punjab, a substantial
quantity of water, 8.00 MAF, was given away to Rajasthan in utter
disregard of the needs of the farmers of Punjab. The primary duty
of every State being to promote and safeguard the welfare and
interests of its people (Article 38), it was the duty of those who
participated in the decision-making to ensure that the irrigation
needs of Punjab were fully satisfied from its water and only in
the event of there being surplus could the same be given to meet
the irrigation needs of ancther State. Accordmg to Punjab the
quantum of water available from the two rivers wgs hardly
sufficient to meet the irrigation needs of Punjab “and hence
Chaudhari Lahri Singh had no right to grant a largesse of 8.00 MAF
of water to Rajasthan ignoring the needs of the farmers of Punijab.
Since the water belonged to the people of Punjab they had the
right to make maximum use thereof and only in the event of there
being surplus which could not be put to use in Punjab could the
same-be allowed to flow to Rajasthan. To borrow the language from
the submissions in Hudson Country Water Co., v. Robert H.McCarter
52 L.E4,.828 at 830, while the rights of private proprietors in a
runmning stream may be limited and usufructuary only, the residue
of interest or property in the great mass of running waters
resides in the State as trustee for the public; and the State has
not only the right to preserve, but it is charged with the duty,
as such trustee, of preserving the same for the common benefit of
all its citizens. It was said that 'for this purpose the State
represents its people, and the ownership is that of the people, in
their united sovereignty'. See James W. McCrready v. Commonwealth
- of virzinia, 24, L.Ed.248, and The Abby Dodge v. United States

56 L.BA. 390 at 392. It was, therefore, urged that by gifting
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8.00 MAF of water from the Ravi-Beas system to Rajasthan under the
1955 agreement/decision, the Irrigation Minister of Punjab had
failed in his duty to preserve the water for the people of Punjab
and hence the agreement was clearly against the interest of Punjab
and was wholly unconscionable, in that, such a huge quantity of
water could not be given away in total disregard of the needs of
the people of Punjab. It would be clear from the line of
reasoning adopted by the learned counsel for Punjab, that the
submission that the decision is against public policy or public
interest and is unconscionable is an interwoven or over-lapping
one. That also raises the question whether the unconscionable
term of parting with 8.00 MAF of water to Rajasthan is void as
being violative of article 14 of the Constitution.

It is clear from the line of reasoning
adopted by counsel that it proceeds on the premise that the waters
of the two rivers belong absolutely to the State of Punijab and
being of its ownership they could not have been given away to
Rajasthan under the 1955 agreement/decision. We have dealt with
Punjab's contention regarding ownership in the said waters
separately but we propose to answer the contention bearing on the
' validity of the 1955 agreement on the assumption that the waters
belonged exclusively to the State of Punjab. The question still
is whether it is per se unconscionable or opposed to public policy
to part with 8.00 MAF of water to Rajasthan? Before we proceed to
answer the contention, a few facts need to be stated.

_ We have earlier set. out in extenso the
events preceding the 1955 agreement. Initially the idea was to
distribute the flow supplies only but on the Punjab Chief Engineer
insisting that storage supplies should also be taken into
consideration, he was asked to suggest how the total supplies,
both flow and storage, could be distributed between the States.
His estimate was that of the total requirement of 30 MAF for all
the States, 23 MAF would be provided by flow supplies and 7 MAF
from storage which could go to Rajasthan. At the meeting of 23rd
Novamber 1954 the requirements of all the concerned States as
projected by their respective technical experts were ascertained.
Punijab's requirements were ascertained at 5.99 MAF and almost the
said quantity, 5.90 MAF, was allocated to it under the 1955
agreement. It is, therefore, clear that in allocating water to
the concerned States, the requirements of the State of Punjab were
kept in view. Only after meeting the requirements of Punjab, the
surplus water was allocated to Rajasthan. BAgainst the estimated
requirement of 11.97 MAF, Rajasthan was allocated 8.00 MAF as
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against 7.00 MAF suggested by the Chief Engineer of Punjab. These
facts clearly bring ocut that Punjab's requirements were estimated
at 5.99 MAF and it was allocated 5.90 MAF as a few adjustments
were imperative having regard to the total availability. It is
not as if the interest of the people of Punjab had been
overlooked; in fact, the representatives of Puniab, both at the
technical and political level, were quite alive to the needs and
requirements of the people of Punjab. It is in this backdrop that
we must examine the contention on hand. '

The provisions of the Indian Contract Act,
1872 set ocut the grounds on which a contract can be invalidated or
. declared: void and unenforceable. Chapter II comprising sections
10 to 30 deal with contracts, wvoidable contracts and void
agreements. Section 10 says all agreements are contracts if they
are made by the free consent of parties competent to contract for
a lawful consideration and with a lawful object and arzs not hereby
expressly declared to be wvoid. According to section 2(g) an
agreement not enforceable by law is said to be void while
according to section 2(h) an agreement enforceable by law is a
contract. The essentials of a valid agreement are (i) the parties
mist be competent to contract (ii) there must be free consent
(iii) the consideration must be lawful; (iv) the object too must
be lawful; and (v)the statute must not have expressly dec¢lared it
to be void. Every®person who is sui juris and who is not of
unsound mind or is not disqualified by any law from contracting is
competent to contract. Section 14 defines ‘free consent'.
According to it, consent is said to be free when it is not causéd
by coercion, undue influence, fraud, misrepresentation or mistake.
Although unconscicnability is not mentioned as one of the grounds
invalidating an agreement, it would be advantagecus to refer to
section 16(3) which reads as follows:-

"where a person who is in a position to dominate
the will of another, enters into a contract with
him, and the transaction appears, on the face of
it or on the evidence adduced, to be
unconscionable, the burden of proving that such
contract was not induced by undue influence shall
lie upon the person in a 9051t10n to domlnate the
will of the cther."

Under section 19 and 19-A when consent. to an agreement is caused
by coercion, fraud, undue influence or misrepresentation, the
. agreement is a contract voidable at the option of the party whose
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consent was so obtained. We need not refer to the other sections
except sections 23 and 24 which read as under:-

®23. The consideration or object of an agreement
is lawful, unless -

it is forbxdden by law; or

is of such a nature that, if permtted, it would
defeat the provisions of any law; or

is frauwdulent; or

involves or implies injury to the person or
property of another; or the Court regards it as
immoral, or opposed to public policy.

In each of these cases, the consideration or
object of an agreement is said to be unlawful.

Bvery agreement of which the object or
consideration is unlawful is void. :

24, If any part of a single consideration for one
or more objects, or any one or any part of a
single consideration for a single object, is
unlawful, the agreement is void."

Since the Contract Act does not specifically
speak about agreements which are unconscionable except for an
indirect mention in section 16(3), the question which arises for
consideration is to which field does such a contract belorng,
whether it belongs to the field of undue influence or contracts
opposed to public policy; if it belongs to the former category it
would be voidable but if it relates to the latter category it
would be void., The answer to the poser would depend on the nature
of the contract and the attendant circumstances. We will examine
it from both the angles. 1In the first case, the State of Punjab
must show that the agreement was the result of undue  influence.
Apart from the fact that there is no specific plea in this behalf
and the necessary particulars have not been furnished in the
pleadings, even on the evidence on record there is nothing to show
that one of the parties to the agreement was in a position to
dominate the will of the representatives of Punjab and had used
the same to obtain an unafair advantage. 'This is not a case of
unequals having been pitted against each other so as to hold that
one of them was in a position to dominate the will of the other.
The facts of this case cannot attract the ratio of v.S. Rahi &
Anr, Vs. Smt., Ram Chambeli ((1984) 2 S.C.R. 290 at 296). As
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stated in Subhas Chandra Vs. Ganga Prasad, ((1967) 1 S.C.R. 331)
apart from the necessity to raise the plea clearly in the
pleadings, under section 16 the first thing to be considered is
the relations between the parties, second whether one 1s in a
position to dominate the will of the other and thirdly if that
transaction appears to be unconscionable, the burden shifts on the
other party. Also. see Afsar Shaikh Vs. Suleman Bibi ((1967) 2
S.C.R. 327). 1In the present case the concerned State Governments
had entered into the agreament in the presence of Government of
India representative, Even though there is a general and vague
allegation that pressure was brought to bear on Punjab, as stated
earlier, no particulars in that behalf are forthcoming to reach a
positive conclusion. Reliance was, however, placed on the
observations made in Central Inland Water Transport Corporation
Vs. Brojo Nath Ganguly and others, (A.1.R.1986 S.C.157) wherein
the Suprame Court while interpreting a term in the service
contract held it to be void on the plea that it was
unconscionable, that is to say, so unfair and unreasonable as to
shock the conscience of the Court. Such contracts, in the view of
the Court, must be held opposed to public policy and be declared
void., 'That was a case of employees who had no real cheoice but to
accept employment under a 'take it or leave it' contract which
empowered the employer to terminate the services of a permanent
employee by giving three months' notice or pay plus dearness
allowance in lieu thereof. Such a contract which lagked mutuallty
was held to be opposed to public policy and therefore void. It is
difficult to understand how the principle enunciated in this case
can be extended to the facts of our case. Here is a case in which
waters of the two rivers on which certain States laid a claim were
distributed amongst the said States., BEven if it is assumed that
the waters belonged absolutely to Punjab after they entered Punijab
, it is difficult to understand how the grant of water to
Rajasthan can be said to be unconscionable or opposed to public
policy. On the day of the agreement the needs of Punjab were
estimated and on Rajasthan agreeing to contribute towards the
storage project costs, out of the expected surplus waters, 8.00
MAF came to be allocated to it., Such a contract entered into by
the concerned State Governments can never be branded as
unconscicnable or opposed to public policy. ‘ :

We now turn to the challenge based on

Article 14 of the Constitution. Por the first time in E,P.Royappa

Vs. State of Tamil Nadu. ((1974) 2 S.C.R. 348) the Supreme Court

held that Barticle 14 eambodies a gquarantee against State
arbitrariness, This was followed in Mameka Gandhi  Vs.
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Union,((1978) 2 S.C.R. 621) R.D.Shetty v. International Airport
Authority, ((1979) 3 S.C.R. 1014) Ajay Hasia Vs, Khalid Mujib,
{(p.I.R. 1981 5,C. 4B7) and Kasturi Lal Laxmi Reddy Vs. State of
Jamml and Kashmir, ((1980) 3 S.C.R. 1338). In the last mentioned
case the Court held that the discretion of the Government to grant
contracts is not unlimited and it canncot grant largesse in an
arbitrary manner at its own sweet will but it must exercise the
discretion reascnably and fairly. Even the Directive Principles
concretise and give shape to the concept of reasonableness and,
ther=fore, every Government action must satisfy the test of
reasonableness and public interest, It is true that State is a
person in the eye of law and we will assume that it can invoke
Article 14 (reliance was placed on paragraph 9.18 on page 281 of
Constitutional Taw of India by Seervai, 3rd Edition) but the .
question is whether on established facts it can be said that the
allocation of 8.00 MAF of water to Rajasthan was unreasonable or
arbitrary? 1In the first place, the parties who were negotiating a
settlement were the concerned State Governments and as cbserved
earlier there is nothing to show that any one of them could
dominate the will of Punjab representatives nor is there material
to support the allegation that pressure was brought to bear on
Punijab representatives by the Government of India. In such
circumstances it cannot be said that unequals were pitted against
each other or that the decision to part with 8.00 MAF of water was
taken in an arbitrary fashion. The decision was taken after
examining all the pros and cons and it was a mature decision. We
are, therefore, not impressed by the argument that the decision of
29th January 1955 is in violation of Aarticle 14 of the
Constitution, .

An added facet to the argument was that
since the waters from the two rivers belonged absolutely to the
people of Punjab and could not, therefore, be given away to
Rajasthan, under the Rules of Business of the State Government,
the Irrigation Minister Chaudhari Lahri Singh was not competent to
enter into any such agreement. Put differently, the Rules of
Business (EX.P5, p.74) did not empower the Irrigation Minister
Chaudhri Lahri Singh to agree on behalf of the State of Punjab to
part with 8.00 MAF of water from the Ravi-Beas system in favour of
Rajasthan. Since no such specific plea was raised in the
pleadings, the contention was raised by way of an elaboration
(Ex.P3{a)) without introducing an appropriate amendment in the
pleadings. We do not desire to reject the contention on the
technical ground that it does not find mention in the pleadings,
although such an objection was raised on behalf of Haryana as well
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as Rajasthan, as we think it would be desirable to examine it on
merits to put an end to it once and for all.

We have already pointed out earliser that we
have dealt with the question of proprietory rights of Punjab in
the river waters elsewhere. We are, however, proposing to answer
the present contention on the limited question whether Chaudhri
Lahri Singh was under the Rules of Business campetent to enter
into the impugned agreement. We have already pointed out earlier
that even though the decisions were reached on 29th January 1955,
the minutes of the said meeting at which Punijab's Finance Minister
was also present were confirmed in consultation with him as late
as 2nd September 1955. Besides, the final confirmation by the
Government of India came only after the Indus Waters Treaty was
finalised in 1960. In between, the Government of Punjab made
preparations for the utilisation of the waters allocated to it
under the said agreement. Apart from the order of 20th Octcber
1961 issued by the Punjab Government, we have also noted that the
Beag Projects, Units I and 1I, have been planned by Punjab on that
basis. The coost of these projects have also been allocated
between Punjab and Rajasthan under.the notification of 17th June
1970. We need not set out the follow-up action of the Punjab
Government in detail as we have indicated the same in extenso
earlier, Suffice it to say that this conduct-evidence is clearly
indicative of the fact that the Government of Punjab had approved
the decisions taken at the Inter-State Conference of 29th January
1955, It gives rise to the inference that the confirmation must
have been conveyed on 2nd September 1955 only after the State
Government had approved the decision. It is not possible to
believe that the outcome of such an important meeting attended by
two State Ministers had not been conveyed or had not come to the
knowledge of the Chief Minister. The subsequent order of the
State Government dated 20th October 1961 planning the utilisation
of water allocated under the said agreement/decision confirms this
inprqssion. If it were not so, projects would not have been
planned on that basis and the cost would not have been distributed
on that basis in 1970. 3all these facts raise a strong presumption
that the agreement/decision was in fact confirmed by the
Government of Punjab. '

Section 114, Evidence Act, entitles the
Court to 'presume the existence of any fact which it thinks likely
to have happened, regard being had to the conmon course of natural
events, human conduct and public and private business, in their
relation to the facts of the particular case.' 1Illustration (e)
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thereto states that the Court may presume 'that judicial and
official acts have been reqularly performed'. Thus this section
enables a Court to presume a fact fram the existence of another
fact or facts having regard to the common course of natural
events. Tllustration (e) authorises the Court to presume that a
particular official act, which is claimed to have been performed a
few years back, must have been performed regularly. The
presumption no doubt relates to the manner in which the official
act mast have been performed, that is to say, that it must have
been performed by complying 'with all the requirements, Though the
section 1s not mandatory as is evident from the words 'may
presume’ the Court would be inclined to raise the presumption if
the circumstances of the case so warrant, particularly in cases
where the contention is raised after such lapse of time as to make
the availability of the material evidence difficult. Taking the
overall view of the facts and circumstances of the present case
into consideration, we are inclined to raise a presumption that
the decisions taken at the inter-State Conference were confirmed
after following the Rules of Business. 0f course, this
' presumption is rebuttable. '

We now turn to the Rules of Business (Ex.P5,
p. 74) as corrected upto 313t August 1955, These Rules were
framed in exercise of powers conferred by clauses (2) and (3) of
Article 166 by the Governor of Punijab.' Rule 4 speaks of the
collective responsibility of the Council of Ministers. Rule 5
states that subject to orders by the Chief Minister, under Rule
11, all cases referred to in the Schedule shall be brought before
the Council in accordance with the provisions contained in Part II
and Rule 11 provides for the submission of all cases referred to
in the Schedule to the Chief Minister for disposal by circulation
or by bringing it for consideration by the Council. If we turn to
the Schedule, we do not find any specific item dealing with river
waters or inter-State agreements. We may next notice Rule 18
which provides that except as otherwise provided by any Rule,
cases shall ordinarily be disposed of by or under the authority of
the Minister-in-charge who may, by means of Standing Orders, give
such directions as he thinks fit for the disposal of cases in the
department, Of course, copies of such Standing Orders have to be
sent to the Chief Minister and the Governor. Rule 26 requires
that all cammnications received from the Government of India
shall be submitted to the Minister-in-charge, the Chief Minister
and the Governor unless of a routine character. It was enjoined
by Rule 27 that any matter likely to bring the State Government
into controversy with the Government of India or any other State
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Government must be  brought to the notice of the
Minister-in-Charge, the Chief Minister and the Governor. Rule 28
also provides for bringing to the notice of the Chief Minister and
the Governor cases raising questions of policy as well as those
likely to affect the relations of the State Government with the
Government of India or any other State Government. It was,
therefore, argued that since the decisions taken at the
Inter-State Conference involved policy questions and were likely
to affect the relations of the State of Punjab with cother States
as well as the Government of India which had played an active
role, it was not open to Chaudhri Iahri Singh alone or even in
consultation with the Finance Minister to finally agree to give
away 8.00 MAF of waters to Rajasthan. Now as pointed out earlier,
fran the subsequent oconduct and the implementation of the
decisions by the Punjab Government itself a strong inference
arises that the decisions were approved at all lewvels before the
minutes were confirmed on 2nd September 1955, Besides a-
presumption also arises, unless rebutted, that the official act
must have been done regularly,i.e., by complying with all the
procedural requirements including the requirements under the Rules
of Business. Except producing a copy of a single page (BEx. PS,
p.94) from the relevant file, no other material is placed to rebut
the presumption. On a perusal of the notings made on this page it
appears that after the decision to confirm the minutes was taken,
the draft of the confirmation letter was submitted for approval
and it appears the D.O. letter was approved and issued on 2nd
September 1955. This single sheet of paper relates to the stage
after the decision was confirmed by the concerned authorities and
before the confirmation was conveyed to the Government of India.
It only depicts the stage when the file returned to the Department
for putting up a draft of the letter of confirmation to be written
. to the Government of India. It is not possible fram this single
sheet to infer that the requirements of the Rules of Business had
not been followed. The entire file is not produced and it is not
possible for us to hold that the inference arising from subsequent
conduct or the presumption arising under section 114, illustration
(e), Evidence Act, stands negatived or rebutted by the noting on
this single sheet from the file. We are, therefore, of the
opinion that even this contention is totally devoid of merit.

As a limb of this "argument, it was urged
that the decisions taken at the Inter-State Conference being
executive in character ought to conform to the requirements of
Article 166 of the Constitution and since the so called agreement
is not authemt].cated in the name of the Governor as required by
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Rule 8 of the Rules of Business it has no efficacy in law. We
will assume for purposes of discussion that such authentication
was necessary but it is well settled law that any defect of form
would not necessarily make it 1illegal; at best the only
consequence of the order or decision not being in proper form
would be that it would not be clothed with the immunity granted by
clause (2) of Article 166 and a burden would be thrown on the
party relying thereon to show that such order or decision was in
fact passed or taken. See I.K.Gas Plant Manufacturing Co. Ltd. Vs,
Frmperor, A.T.R. 1947 F.C. 38 at 43; Dattatraya Moreshwar Panarkar
Vs. The State of Bambay, (1952) 3 S.C.R. 612 at pp. 624-625; State
of Rajasthan Vs. Sripal Jain, (1964) 1 S.C.R. 742 at 750; D.G.
Vishvanath Vs. Chief Secretary, Government of Mysore, A.T.R. 1964
Mysore 132 at 142-143; R. Chitralekha vs. The State of Mysore, 6
S.C.R. 369 and L.G.Chaudhri Vs, Secretary, L.S.G.Department,
Government of BRihar, ({(1980) Supp. S.C.C. 374 at 378 to quote a
fow. We, therefore, see no substance in this submission,

The last point concerns rhe applicability of
Article 299 to such agreement/decision, Since the argument
concerns both the 1955 and 1981 agreements we have thought it
proper to deal with the same sepdrately., We have come to the
conclusion that the challenge based on non-conformity with Article
299 is misconceived and without merit,. '

Since we do not find ahy substance in the
various challenges directed against the 1955 agreement, we do not
consider it necessary to deal with some of the technical
objections raised by Haryana and Rajasthan, e.g.,(i) the validity
of the agreement cantiot be challenged in the absence of other
concerned States; (ii) the agreement of 1955 having been acted
upon and having merged in the 1981 agreement, the State of Punjab
is estopped fron contesting its validity; (iii) Since the 1955
agreement was ultimately approved by the Government of India, its
validity cannot be gone into in the absence of the Union of India
being a party to the proceedings, etc. If we had found substance
in any of the objections raised by Punjab in regard to the 1955
agreement we would have gone into the technical objections raised
by Haryana and Rajasthan, That disposes of the question of the
legality and validity of the 1955 agreement.
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mmmmmmmmmwmmmm%.

Under the terms of the agreement of 29th

January 1955, it was left to each State to decide how best to
utilise the supplies allocated to it. The States were, however,
expected to submit their proposals in this regard immediately to
the Government of India {Planning Camnission). Soon thereafter,
on 27th September 1955, the Chief Engineer, Irrigation Works,
Punjab, wrote a letter to the Deputy Secretary to the Government
of India enclosing therewith a note containing the proposals of
the Punjab State for the utilisation of the supplies of the
rivers, the Ravi and the Beas. This note (Ex.P4, p.133) after
reproducing the decisions taken at the inter-State Conference on
29th January 1955 emphasises that for full utilisation of the
.supplies from the Ravi and the Beas it was necessary to build
storages amounting to a total of 7.00 MAF; the storages on the
Ravi were of the capacity of 1.5 MAF whereas the storages on the

Beas would have a capacity of 5.5 MAF making a total of 7.00 MAF,
In paragraph 3 of the note it was suggested that Punjab's share of
5.9 MAF over and above the pre-partition use will be utilised on
extensions of Upper Bari Doab Canal, increase in the supplies on
the Eastern Canal to the level of existing post-partition
supplies, increase in the supplies of western Jamuna Canal making
the proposed Gurgaon canal perennial, improving capacity Ffactors
in Bhakra-Canals and utilisation of the proposed Hoshiarpur Canal.
While concluding the Note it was stated that Punjab proposed to
utilise its share of 5.9 MAF as below:-

. MAR
"U.B.D.C. ces 1.85
Eastern Canal - 0.21
Hoshiarpur Canal... : 0.79
Sirhind Feeder ... 3.05

e e e .

5.9 MAF”

——— s
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So far as the supplies released by the Sirhind Feeder from Bhakra
area, the proposal was to utilise the same as below:-

: MAF
"Wostern Jamuna Canal 1.07
Gurgaon Canal 0.40
Bhakra & Sirhind Canals 1.21

2.68 "

—

After this letter was written, Pepsu merged with Punjab raising
_Punjab's share in the surplus Ravi-Beas waters from 5.90 MAF to
7.2 MAF (5,90 + 1.30 = 7.20 MAF). The Govermment of Punjab
thercafter passed the order on 20th October 1961 (Ex. HZ2, p. 22)
for the utilisation of the aforesaid 7.2 MAF of surplus waters in
the Punjab area. This was based on the proposal contained in
Punjab Chief Engineer G.S.Siddhu's letter of lst July 1961 which
was approved with slight modifications as given below:-

MAF
"1.Extension of irrigation 1.835
on U.B.D.C. tract.
2.Chak Andhat Tract 0.163

3.Fastern Canal (iwprovament 0,232
of capacity £actor)

4 Makhu Canal 0.163
5.Extension and improvemment 0.210
of irrigation on Bhakra and

Sirhind Canal areas including
ramoval of shortage

6 .Gurgaon Canal 0.307
7.5chna Tift Scheme 0.133
8.Western Jamina Canal 0.104
(S50% intensity)
9.0elhi water supply 0.119
7.2571 "

It was directed that further planning may be done on this basis
and detailed schemes may be prepared in due course by the Chief
Engineers. It must be realised that full utigisation of the Ravi
-and the Beas supplies Was not possible till the completion of the



149

Thein Dam on the Ravi and the Pong Dam on the Beas Sutlej Link,
The share of water for extension and irrigation of Bhakra and
Sirhind Canal areas including removal of shortage in Bhakra
Reservolr was estimated to be 4.201 MAF for both the Punijab and
Haryana areas; 2,6 MAF going to Punjab areas and the remaining
1.601 MAF reserved for Haryana areas. Since a major share out of
the total supplies available to composite Punjab fell to the share
of Punjab areas, the people, particularly the agriculturists of
the Haryana area, felt aggrieved which led the Government of
Punjab to appoint two Camittees called "The Food Committee on
Land and Water Use in the Punjab" on 12th January 1965 and the
"Haryana Development Committee" on 20th March 1965, The first
Comittee under the Chairmanship of Shri Madan Lal , M.I.E., Chief
Engineer, Irrigation Works (Punjab), Chandigarh, submitted its
report in two wolumes on 10th February 1966 (Ex.H-18).

Appreciating the necessity of rational distribution of irrigation
supplies in various parts of the State, the Comittee went into
the scientific analysis of the problem both from surface and .
sub-surface flows, It also tock note of the problem of
salinisation of soils in the State. The Chairman in the
concluding paragraph of his foreword, however, noted as under:-

% nIn the end, I must state that the data as
produced in this report and the views expressed
by the Meambers of the Committee in their
individual capacity do not bind the Government in
any manner, The data presented in this report isg
illustrative and not authenticated."

What was perhaps meant was that the views expressed by the members -
were their personal views since they were all Government officials
occupying different positions. It was, therefore, thought
necessary to clarify that the report was recammendatory in nature
and was not binding on the Government and it was left to the
Government to accept, modify or vary the same. The Comnittee
after taking various factors into consideration made certain
proposals in paragraph 7.9 of its Report on the principle of
equitable distribution of the surplus waters of the two rivers
keeping in mind the distribution sanctioned by the Government of
Punjab by its order dated 20th October 1961. A comparative table
Prepared by the Committee based on the detailed calculation made
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in Appendix 23 may be reproduced for ready reference:-

S.No. Canal system Sanctioned Proposed
allocation allocation
(M.A&.F.) (M.A.F.)
1. Upper Bari Doab Canal 1.998 0.082
{including  (Chak
0.163 for andhar
Chak Andhar tract
_ tract) excluded)
2. Eastern Canal -0,232 0.130
3. Makhu Canal 0.163 0.061
4. Bhakra and Sirhind
Canal 4,201 1,240
5. Gurgaon Canal 0.440 0,723
{including Sohna Lift Stage-l1)
{includes 0.133 for
Sohna stage-I) 7
6. Western Yamuna Canal 0.104 2.478
7. Delhi Water Supply 0.119 0,252
8., Ssirhind Feeder ' via 1.430
9. Ferozepur Feeder ves 0.148
10.Schna Lift Scheme ces 0.178
© (Stage II & III)
11,0ther areas of Hissar, . 0.351
Mohindergarh and Gurgaon
districts outside irrigation
boundaries,
7.257 7.073
Say 7.2 MAF 7.1 MAF

This Committee, therefore, recammended that out of the total
available supplies of 7.2 MAF excluding the share of Delhi,
4,56 MAF should be utilised in areas forming part of Haryana and
the balance in Punjab areas.

The Haryana Develcopment Committee constituted
on 20th March 1965 consisted of elected representatives, officials
of the Punjab Government as well as leading citizens frdm Haryana
area with Pandit Ram Sharma as the Chairman. The terms of
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reference of the Comﬁittee were:-

"{i) to make a study of socic—-economic conditons
with a view to assessing the economic
deficiencies as well as the perspective
potentialities of the region;

{ii) to make an assessment of the progress likely
to be achieved by the end of the Third Plan; and
(iii) to recamend development measures for an
accelerated and integrated socio-econamic growth
of the region, with particular reference to the
Fourth Five-year Plan".

Since the PFourth Plan was in the process of finalisation, the
Committee submitted an Interim Report highlighting the urgent
needs of the Harvana area to the Punjab Government on 4th August
1965. The Final Report (Ex, H.17) was submitted in January 1966.
After taking into consideration the historical and geographical
background of the Harvana Region, the extent of backwardness of
the region, the population ratic and other relevant matters, the
Committee came to the conclusion that the factual position clearly
indicated that the Haryana Region was lagging far behind the other
region in almost all the main developmental sectors inspite of the
implementation of the three Five-Year Plans, These persisting’
imbalances in the development of the two regions, the Committee
felt, had to be rectified in the shortest possible time and for
removing the same, much higher allocations were necessary for the
region during the Fourth-Five Year Plan period. With this end in
view, detailed recommendations were made by the Cormittee, Dealing
with the question of water from the Ravi-Beas complex, the
Camittee cbserved as under:-

*another very important means of solving the
irrigation problem of Haryana Region on a long
term basis would be to earmark an equitable share
of the waters available from rivers Beas and
Ravi, for this Region. It estimated that 7.2
million acre-feet of water would be available
from these sources. In view of the great
existing disparity, the Committee considers that
bulk of this additional water must go to the
. Haryana Region." '

) Soon after the submission of these Reports,
in about March 1966, a decision was' taken for the reorganisation
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in Appendix 23 may be reproduced for ready reference:-

S.No. Canal system ' ) Sanctioned Propased
allocation allocation
(M.A.F.) (M.A.F.)

1, Upper Bari Doab Canal 1.998 0.082
_ (including (Chak

0.163 for andhar

Chak Andhar tract

‘ tract) excluded)
2. Eastern Canal 0,232 - 0.130
3. Makhu Canal 0.163 0.061
4. Bhakra and Sirhind -

Canal : 4.201 1.240
5. Gurgaon Canal 0.440 0.723

{including Sohna Lift Stage-1)

tincludes 0.133 for

Sohna stage~I) : _
6. Western Yamuna Canal 0.104 2.478
7. Delhi Water Supply 0.119 0.252
8. Sirhind Feeder ' vis . 1.430
S, Ferozepur Feeder 0.148
10.Sohna Lift Scheme " e D.178

(Stage II & III)
11.0ther areas of Hissar, - 0,351

Mohindergarh and Gurgaon

districts outside irrigation

boundaries.

7.257 7.073
Say 7.2 MAF 7.1 MaF

This Committee, therefore, recammended that out of the total
available supplies of 7.2 MAF excluding the share of Delhi,
4.56 MAF should be utilised in areas forming part of Haryana and
the balance in Punijab areas.

The Haryana Development Committee constituted
on 20th March 1965 consisted of elected representatives, officials
of the Punjab Government as well as leading citizens from Haryana
area with Pandit Ram Sharma as the Chairman. The terms of
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referénce of the Corm{ittee were:-

"(i) to make a study of socio—economic conditons
with. a view to assessing the economic
deficiencies as well as the perspective
potentialities of the region:

{ii) to make an assessment of the progress likely
to be achieved by the end of the Third Plan; and
(iii) to recammend development measures for an
accelerated and integrated socic—economic growth
of the region, with particular reference to the
Fourth Five-year Plan”.

Since the Fourth Plan was in the process of finalisation, the
Committee submitted an Interim Report highlighting the urgent
needs of the Haryana area to the Punjab Government on 4th August
1965. The Final Report (Ex. H.17) was submitted in January 1966,
After taking into consideration the historical and geographical
background of the Haryana Region, the extent of backwardness of
the region, the population ratic and other relevant matters, the
Comittee came to the conclusion that the factual pesition clearly
indicated that the Haryana Region was lagging far behind the other
region in almost all the main developmental sectors inspite of the
implementation of the three Five-Year Plans., These persisting’
imbalances in the development of the two regions, the Committee
felt, had to be rectified in the shortest possible time and for
removing the same, much higher allocations were necessary for the
region during the Fourth-Five Year Plan period. With this end in
view, detailed recammendations were made by the Committee. Dealing
with the question of water from the Ravi-Beas complex, the
Comittee observed as under:-

"Another very important means of solving the
irrigation problem of Haryana Region on a long
term basis would be to earmark an equitable share
of the waters available from rivers Beas and
Ravi, for this Region. It estimated that 7.2
million acre-feet of water would be available
from these sources, In view of the great
existing disparity, the Committee considers that
bulk of this additional water must go to the
-Haryana Region."

] Scon after the submission of these Reports,
1n about March 1966, a decision was' taken for the reorganisation
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of the existing State of Punjab. As a result of this decision the
Reports subtmitted by the aforesaid two Committees were virtually
shelved. The Punjab Reorganisation Act, 1966 (No.3l of 1966) was
passed on 1Bth September 1966. On the enactment thereof the State
of Punijab was reorganised with effect fram lst day of November,
1966. Section 3 of the Act inter alia provided that on and from
the appointed day, (that is, lst day of November 1966), there
shall be formed a new State to be known as the State of Haryana
camprising the territories of the existing State of Punjab,
namely, (a) Hissar, Rohtak, Gurgaon Karnal and Mahendragarh
districts; (b} Norwana and Jind tehsils of Sangrur district;
(c) Ambala, Jagadhri and Naraingarh tehsils of ambala district;
{d} Pinjore Kanungo circle of Kharar tehsil of Ambala district;
and (e) the territories in Manimajra Kanungo circle of Kharar
tehsil of Ambala district specified in the First Schedule. By
Section 4 on and from the appointed day, the Union territory of
Chandigarh comprising such of the territories of Manimajra and
Manauli Kanungo circles of Kharar tehsil of ambala district in the
existing state of Punjab, specified in the Second Schedule, was
formed whereupon the said territories ceased to form part of the
existing State of Punjab. Some of the territories of the existing
State of Punjab specified in section 5 were added to the Union
territory of Himachal Pradesh whereupon they ceased to form part
of the existing State of Punjab. By section 6 it was stipulated
that on and fram the appointed day, the State of Punjab shall
comprise the territories of the existing State ‘of Punjab other
than those specified in sub-section 1) of section 3, section 4
and sub-section (1) of section 5. Thus Parliament in exercise of
power conferred by Articles 2 and 3 of the Constitution
reorganised the existing State of Punjab with effect from the
appointed day, that is, lst day of November 1966. After the
reorganisation thus took place, the apportiorment of assets and
liabilities of the existing State of Punjab immediately before the
appointed day had to be made between the newly formed States as
well as the Union territories. Section 65 on which some reliance
was placed on behalf of the State of Haryana may be reproduced at
this stage:- ‘

"65. where, by virtue of any of the provisions of
this Part, any of the successor States becoames
entitled to any property or cbtains any benefits
or becames subject to any liability, and the
Central Government is of opinion on a reference
made within a period of three years from the
-appointed day by any State that it is just and
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equitable that that property or those benefits
should be transferred to, or shared with, one or
more of the other successor States, or that a
contribution towards that 1liability should be
made by one or more of the other successor
States, the said property or benefits shall be
allocated in such manner, or the other successor
State or States shall make to the State primarily
subject to the liability such contributior in
respect thereof, as the Central Government may,
after consultation with State Governments
concerned by order determine.” ‘

This Section empowers the Central Government to order allocation or
adjustment, if any of the successor States becomes entitled to any
property or obtains any benefits or becomes subject to any
liability and a reference is made to the Central Government within
a period of three years from the appointed day by any State for a
just and equitable distribution thereof. The next group of
important sections which require to be noticed are to be found in
Chapter VIIT entitled 'Bhakra~Nangal and Beas Projects'. These are
sections 78, 79 and B0 which we have reproduced earlier. It would
suffice at this stage to state that under sub-section (1) of
section 78 ‘Notwithstanding anything ogntained in this Act but
subject to the provisions of sections 79 and 80, all rights and
liabilities of the existing State of Punjab in r#lation to
Bhakra-Nangal Project and Beas Project shall, on the appointed day,
be the rights and liabilities of the successor States in such
proportion as may be fixed, and subject to such adjustments as may
be made, by agreement entered into by the said States after
consultation with the Central Government or, if no such agreement
is entered into within two years of the appointed day, as the
Central Government may by order determine having regard to the
marposes of the Projects'. So far as the Bhakra-Nangal Project is
concerned, since the water supplies thereunder were planned and
committed long before, they are not the subject matter of dispute
in the present reference. Section 78(l) which begins with a
non—cbstante clause is, however, subject to the provisions of
sections 79 and 80 of the Act. Under this provision, all rights and
liabilities of the existing State of Punjab in relation to the two
Projects become the rights and liabilities of the successor States
on the appointed day in such proportion as may be fixed and subject
to such adjustments as may be made by agreement entered into by the
said States after consultation with the Central Government and,
failing such agreement within a period of two years from the
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appointed day as the Central Government may by order determine
having regard to the purposes of the Projects. The section,
therefore, envisages an agreement within a period of two years from
the appointed day between the successor States as defined in
section 2{m) in regard to the rights and liabilities of the
existing State of Punjab in relation to the two Projects. If the
'successor States fail to arrive at any agreement in that behalf
within the stipulated period, the Central Government is empowered
to determine the same by an order having regard to the purpcoses of
the Projects. If a decision is to be reached purely on the basis of
agreement between the successor States, the same must be after
consultation with the Central Government, The order or
determination made by the Central Government in default of
agreement between the successor States could be varied by any
subsequent agreement entered into by the successor States again
after consultation with the Central Government, vide the proviso to
that sub-section., As no agreement was reached between the newly
formed States of Punjab and Haryana in regard to the rights and
liabilities in relation to the Beas Project within the stipulated
period of two years, the State of Haryana approached the Central
Government for determination of the rights and liabilities as
provided by sub-section (1) of section 78 of the Act. The Central
Government by a resolution dated 24th April 1970 constituted a
Comittee of Experts comprising Shri A.C. Mitra, Retired
Engineer-in-Chief, Uttar Pradesh, as Chairman; Shri G.N.Pandit,
Retired Chairman, Maharashtra State Electricity Board as Member and
Shri U. Ananda Rao, Retired Chief Engineer, Tamil Nadu, as Member
and Convener and directed it to submit its report within a period
of three months. The Committee submitted its Report on 26th
February 1971 (Ex. H-19). The Report is divided into four chapters,
Chapter I containing the historical background, Chapter II the data
and statistics; Chapter III the claims of the Punjab and Haryana
and Chapter IV analysis of the 1961 proposal and recommendations.
On a perusal of Chapter IIT we find that subsequent to the
reorganisation of the State, the claims of the two newly formed
States, instead of coming closer had diverged. Out of the surplus
7.2 MAF of'waters, Haryana claimed 4.8 MAF on the following basis:-

"Requirements of water of Haryana are:
a) On the basis of one crop per year 16.

6
b) On the basis of Bhakra pattern . 8
of supplies
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Against this the water that can possibly be
made available to Haryana by pooling and
utilising of possible sources is:

i} Ground Water:
a) Ambala District (.82 MAF,
b) Karnal District (.58 MAF,
c) Jind District 0,15 MAF, 1.55 MAF,

ii) Possible saving by lining of
canals of new system and on
the existing W.J.C. system
{10% of 8.414) _ 0.84 mar,

iii) Jamuna Dam:
a) 2/3rd of storage in

Kishau Dam 1.00 Mar,

b) 2/3rd of storage in '

Giri Dam ‘ .
iv) Sahibi . - 0:10 MaF,
v} Ghaggar 0.25 MAF,

Total 3.74 MAF,

Therefore, the absoclute minimum requifements '
of Haryana out of the Ravi-Beas complex to enable it to run its
canals on the Bhakra Pattern is 8.551 - 3,71 i.e,, 4.811 say
4,8 MaF."

This claim of Haryana was countered by Punjab
on the following grounds:- ;

"i) requirements of Punjab cannot be fully met
with even with the entire water resources of
Sutlej Ravi and Beas.

ii) Haryana, can, using its own resources, attain
an intensity of irrigation of 100%

iii) while in Punjab the entire irrigation is
with natural flow, Haryana cannot use the surplus
water without lift irrigation.

iv) Surplus water is already being utilised in
Puniab to a considerable extent; and
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v) the three rivers flow through Punjab and as
such Punjab has a priority right to use these
waters,” '

According to Punjab the volume of water required to achieve the
targets specified for Bhakra Nangal areas for the entire State was
16.938 MAF, The requirements for attaining intensities of
irrigation of 100%, 150% and 200% were estimated to be 25.36 MAF,
38.04 MAF and 50.72 MAF respectively. Punjab, however, claimed
that the intensity of irrigation for optimum development should be
200 to 300 per cent, but since the total available supplies from
the three rivers were only 31.79 MAF, all the waters, excluding
0.65 MAF for Kashmir should be allocated to it. It would,
therefore, appear from the above that while Haryana claimed 4.8 MAF
from the available surplus of 7.2 MAF from the Ravi-Beas System,
Punjab contended that Haryana was not entitled to a drop of water
and since it had proprietary rights over the said waters and
desired to achieve a higher intentsity of irrigation, the entire
mass of surplus waters must be allocated to Punijab. That is why, it
was rightly commented by the Comittee that the cleavage between
the two States since reorganisation had increased instead of being
bridged. These submissions were taken into consideration by the
Comittee and after referring to section 78(1) of the Punjab
Recrganisation Act and quoting fram the Beas Project Report which
indicated that one of the purposes of the Project was to supply
water to arid areas in Punjab which did not receive water from the
Bhakra-Nangal Project, the Committee recommended as under in
paragraph 4.21 of the Report:-

"4.21, The allocations approved by the Punijab
Government in 1961 after rectifying discrepancies
and ancmalies noticed by the Comittee are given
in the Statement below. The 1961 allocations are
also shown in the statement for comparison.”
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Allocation (MAF.)

Sl. Tract Punjab Haryana Total 1961 allocations
No.
1. U.B.D.C. 0.993 - 0.993 1.835
2, Chak andhar 0.066 - 0.066 0.163
3. Eastern Canal 0.136 - 0.136 0.232
4, Makhu Canal - - - 0.163
5. Bhakra-Nangal- 1.613 1.623 3.236 4.201
and Sirhind
Cahals
(a)Sirhind 0.279 - 0.279 -
Feeder
6. Gurgaon Canal
7. Sohna Lift I - 0.640 0.640 0.440
8. Western Jamuna
Canal - - 1.519 1,519 0.104
Total 3.087 3.782 6.869 7.138
9. Delhi Water
Supply. - - 0,119 0.119
Total - 3.087 3,782 6,988 7.257"

After the receipt of the Report of Mitra
Comittee in February 1971, the Central Geovernment invited the
comments of the concerned State Governments on these Reports. These
comments were examined by another Committee set up by the then
Union Minister for Irrigation and Power comprising S/Shri
B,P.Patel, Secretary, Irrigation and Power, S5.K.Jain ({(since
deceased), Chairman, Central Water and Power Camnission and
B.S.Bansal, Joint Secretary, Ministry of Irrigation and Power.
After considering the recamendations of this Committee, the
concerned Ministry submitted a proposal for the apportionment of
surplus Ravi-Beas Waters. It is the say of Haryana that this
Committee had recommended 3.04 MAF cut of 7.2 MAF for Haryana.

shri D.P.Dhar, Deputy Chairman, Planning
Camuss:.on, was thereupon asked to submit a Note which he did on
24th March 1973. Taking note of the allocation of waters made by
the erstwhile Punjab Government as well as the reports of the
Haryana Development Committee and the Food Committee on Land and
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Water Uses in the Punjab, the availability of surplus and ground
water and other relevant factors, he was of the view that out of
the total availability of 7.00 MAF (0,20 MAF having been excluded
for Delhi Water Supply), 3.74 MAF should go to Haryana and the
balance 3.26 MAF to Punjab, Camments of the State Governments
were once again invited on this Report. The State of Haryana sent
its comments on 16th 2april 1973 (Ex.H2, pp.132-150) contending
that the water resources of both the States should be pooled and
distributed equitably having regard to the arid and drought prone
areas in each State. On this basis Haryana claimed an allocation
of 6.19 MAF out of 7.2 MAF allocated to composite Punjab. On the
other hand, the State of Punjab reiterated its earlier stand and
claimed that the waters of the two rivers belonged to it and at
-best under section 78(1) of the Punjab Reorganisation Act, taking
into account the purposes of the Beas Project, the water allocable
to Harvana therefrom could not exceed 0.9 MAF,

On the Dbasis of these Reports and the
comments of the concerned States, high level meetings were held at
which the Chief Ministers of Punjab and Haryana in the presence of
the Union Minister for Irrigation and Power tried to work out an
agreement but to no avail. The matter remained under examination
for some time till the matter was entrusted to Shri Y.K.Murthy,
Chairman, Central Water Cammission, for a de novo examination by
the Government of India order dated 29th May 1975 (Ex. HZ2,
p.151). Discussions were held with the officers of the Punjab
Government on 8th May 1974 and it appears that the earlier
contentions were reiterated and it was urged that since Haryana
does not lie in the basin of the two rivers, it is not entitled to
any water therefrom and under the provisions of the Punjab
Reorganisation Act, all that the Central Government can do is to
determine the rights and liabilities of the successor States under
the Beas Project. According to Punjab, Haryana could lay a claim
only to a share in the waters diverted fram Beas Project and
Pandoh which works cut to only 0.9 MAF. On the other hand, the
officers of the State of Haryana with whom discussions were held
on 3%th May 1974, insisted on equitable apportionment of the
surplus Ravi-Beas waters and contended that the Central Government
ought not to take a narrow view of the language of the statue as
contended by Punjab because it would frustrate the objective of
the project to do justice to the arid areas of Haryana. On
examination of the various documents and taking into account the
points of view canvassed by the contesting States, Shri Murthy
thought that the two main issues, namely: "(a) determination of
the divisible pool of waters which arise as a result of the Beas
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Project; and (b) determinating (sic.) the share of Haryana and
Punijab in this divisible pool, having regard tc the purposes of
the project", arose for consideration. After taking into
vonsideration the 1955 agreement and the allocaticn of waters to
different States thereunder, he was of the view on a proper
reading of section 78 of the Punjab Reorganisation act that the
claim of Haryana that the entire surplus of 7.2 MAF should be
considered for division was not in accordance with the Act. He
observed -that the Beas Project Report and the several documents
furnished by both the States clearly indicated that entire waters
of the Beas would become utilisable on completion of the Beas
Project (Unit T and II). He then went on to state as under:-

- "It is clear from a reading of Section 78 that
the waters -which are to be divided between
Haryana and Punjab are these which have become
available for distribution as a result of the
Beas and Bhakra Projects. The claim of Haryana
that the entire surplus of 7.2 MAF should be
vonsidered for division is not in accordance with
the Act. The Beas Project Report and the several
documents furnished by both the States clearly
indicate that the entire waters of the Beas would
became utilisable on campletion of the Beas
Project (Unit I & II).

The Beas waters available for the erstwhile
Punjab as a result of Beas Project are worked out

as follows:-

Total Beas inflow L 12,85 MAF
{1521-45 series) '

Pre-partition uses 1.61 MAF

Balance 11.24 MAF
Rajasthan's share 8 x 11.24

————— 5.92 MaF
15.2
: Balance 5.32 MAF
Delhi Water Supply - Punijab share 0.119 MAF
Balance for erstwhile Punijab 5.201 MaF "

He then proceeded to oconsider the avai lability of Ravi waters
through "the Madhopur Beas Link which could be included in the
divisible pool. In his view, to the extent the Ravi supplies were



160

surplus to the requirements of canals off-shooting from Madhopur,
their integrated utilisation with Beas supplies would be made
possible by storage reservoir created behind Beas Dam at Pong. He
estimated the quantum of use of Ravi water as a result of the Beas
Project at 1.47 MAF and deducting therefram the proportionate
share of Rajasthan, 0.77 MAF, the share of erstwhile Punjab was
fixed at 1.47 MAF - 0.77 MAF = 0,70 MAF. The total divisible pool
was thus worked out at Beas 5,201 MAF plus Ravi 0.70 MAF =
5.901 MAF. Thereafter taking note of the fact that the Beas
Project was framed on the basis of the 1921-60 Series, he inflated
the divisible pool by 0.34 MAF and worked it ocut to 5.901 MAF plus
(.34 MAF = 6.24]1 MAF, that is to say, 6.24 MAF,

On a close scrutiny of the Beas Project
Report and the various plates accompanying it, the requirements of
the canals and the Beas and the Sutlej system as a result of the
Beas Project in the erstwhile State of Punjab were examined but he
felt that the Beas Project Report and the accompanying plates did
not show what the various canal systems would have carried without
the availability of water arising as a result of the Beas Project.
To put it shortly, after a detailed and careful consideration of
the Beas Project, he came to the conclusion that it was not
possible to ascertain therefram how much quantity of water arising
as a result of the construction there was proposed to be utilised
in Haryana areas and what quantum was earmarked for Punjab areas.
He, however, tock note of the fact that waters arising as a result
- of the Beas Project were intended for use both in Punjab and
Haryana areas, specially for extending irrigation to arid areas.
He then proceeded to examine the factors relevant for equitable
distribution of waters keeping in mind the purposes intended to be
achieved under the Beas Project. Noting that Haryana had received
a raw deal in the past, he concluded in paragraph 16 of the Report
(Ex.HZ2, pp. 153~172} as under:-

" I feel that under the circumstances indicated
above, the best course would be to allocate the
waters arising on account of Beas Project equally
between Punjab and Haryana after keeping apart
the supplies earmarked for Delhi Water Supply
Scheme "

On this premise, taking the divisible pool at 6.24 MAF as
indicated earlier, the share of each State was worked out at
3.12 MAF, Taking note of the D.O. letter written by the Chief
Minister of Haryana dated 27th October 1972, wherein he had agreed
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for an additional supply of 0.06 MAF of water to Delhi State for
drinking water supply, in allocating the surplus Ravi-Beas waters,
0.03 MAF came to be deducted from the share of each State and
acordingly the share worked out at 3.09 MAF. Since there was no
commitment from Punjab of the type made by the Chief Minister of
Haryana, it was observed that if the Punjab Government agreed for
the allocation of 0.03 MAF out of their share, then Haryana have
to* share 0.03 MAF in which case the allocation for Haryana would
be 3.09 MAF and the balance would go to the State of Punijab.

On receipt of this report comments of the -
States of Punjab and Haryana were obtained and the report together
with the comments can be found in a compilation prepared by
Haryana (Ex.H-20}.

From the above facts it will appear that after
the reorganisation of the States with effect fram lst November
1966, efforts were made to work out ‘an agreement as required by
the first part of section 78(1l) of the Punjab Reorganisation Act.
when those efforts failed and a stalemate was reached, the State
of Haryana requested the Government of India to exercise its power
under the second part of section 78(1l) to determine by an order
the shares of Punjab and Haryana in the river waters. Even after
this request was received, the Government of India did not act in
haste but was extremely circumspect and got the question examined
by technical experts while it continued its efforts at the
political level to find a meeting ground between the two States,
The problem was examined in great detail from all pros and cons
and the State Governments were given the fullest. opportunity to
place their points of wview before the Central Government. The
reactions of the State Governments were also invited on each and
every report submitted by Cammittees appointed by the Government
of India to find an amicable sclution to the dispute between the
two States. It was only after every effort both at the official
level as well as the political level failed and it was realised
that the stalemate could not be broken by. agreement between the
rival States that the Government of India was constrained to
exercise power under the latter part of section 78(1) of the
Punjab Reorganisation Act. Section 78(1) cast.a duty on the
Central Government to determine the proportlon of the rights and
liabilities of the successor States arising out of the Bhakra
Nangal Project and the Beas Project having regard to the purposes
of the Project if the successor States failed to reach an
agreement within two years of the appointed day. When every effort
to bring about an amicable settlement between the two States
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failed, the Government of India felt compelled to perform its duty
under section 78(1) and in exercise of power conferred by that
provision issued a notification dated 24th March 1976 (Ex. H2,
pp. 211-216} allocating the surplus waters between Punjab and
Haryana. After referring to the signing of the Indus Waters Treaty
in 1960 whercunder the waters of the three eastern rivers became
available for unrestricted use by India after 3lst March 1970, the
agreement reached in regard to the allocation of surplus waters by
the concerned States in 1955 on the 1921-1945 Series, the
recrganisation of the State of Punjab with effect from 1st
November 1966, the requirement of section 78 of the Punjab
Reorganisation Act, the failure of the successor States to reach
an agreement with regard to their rights and liabilities -ig
' relation to the Beas Project within two years, the purposes of the
Beas Project and other relevant considerations, the Government of
India made the determination in the following words:-

"NOW, THEREFORE, in exercise of the powers
conferred by sub-section (1) of section 78 of the
Punijab Recorganisation Act, 1966 (31 of 1966), the
Central Government hereby makes the following
determination, namely:- -
'Taking note of the facts that Haryana has a
large arid tract and also several drought prone
areas and the present development of irrigation
in the State of Haryana is substantially less as
compared to that in the State of Punjab, and
further taking into consideration that
comparatively larger quantity of water is needed
for irrigation in the State of Haryana and there
is limited availability of water from other
sources in that State, the Central Government
hereby direct that out of the water which would
have become available to the erstwhile State of
Puniab on . campletion of the Beas Project
(0.21 MAF whereof is eatmarked for Delhi water
supply}, the State of Haryana will get 3.5 MAF
and the State of Punjab will get the remaining
quantity not exceeding 3.5 MAF. when further
conservation works.-on the Ravi are comleted,
Punjab will get 3.5 MAF out of 7.2 MAF which is
the share of the erstwhile State of Punijab. The
remaining 0.08 MAF out of 7.2 MAF. is recommended
as additional quantum of water for Delhi wWater
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"supply for acceptance by both the Goverrments of
. Pu_njab and Harvyana.

And Whereas the above allocation on completion of
the Beas Project is based on the 1921-45 flow
series correspornding to availability of 11.24 MAF
in the Beas at Mandi plain (after allowing for
1.61 MAF as pre-partition uses) and the
availability of 4.61 MAF in the Ravi at Madhopur
{after allowing for pre-partition uses and losses
in the Madhopur Beas Link)

And whereas the fluctuations in the Ravi flow
have a very small effect on the availability of
water on campletion of the Beas Project; it is
hereby declared that if the availability of water
in the Beas at Mandi plain is more or less in a
particular year, the share of the State of
Haryana would be increased or decreased, as the
case may be, pro rata taking into consideration
the provisions of the 1955 aAgreement and the
requérement of Delhi water supply.” :
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CHAPTER XVI
LEGALITY AND VALIDITY OF THE 1976 AWARD

The award of 24th March 1976 was a
determination of the rights and liabilities of the successor
States of the existing State of Punjab by the Central Government
in view of the State Governments having failed to enter into an
agreement in that behalf in consultation with the Central
Government within the stipulated time. All rights and liabilities
of the existing State of Punjab in relation to Bhakra Narngal
Project and Beas Project on the appointed day were declared to beé
‘the rights and liabilities of the successor States. The proportion
of the rights and liabilities had to be fixed by agreement entered
- into by the said States after consultation with the Central
Government within a period of two years from the appointed day. If
the concerned States failed to reach an agreement within the
stipulated period, the section empowered the Central Government to
determine the same having regard to the purposes of the Projects.
In the present case since the successor States of Punjab and
Haryana failed to enter into an agreement within two years in
regard to the proportion of their rights and liabilities in.
relation to the Beas Project, the Central Government was invited
by the State of Haryana to determine the same having regard to the
purposes of the project. After all efforts to bring about an
. amicable settlement between the two States failed, it became
imperative for the Central Government to determine the same by the
order of 24th March 1976, This determination or order of the
Central Government was challenged before us by the State of Punjab
on diverse grounds. Tt was firstly submitted that the function
entrusted to the Central Government by section 78(1l) was quasi
judicial in character and hence the order ought to have been a
speaking order and since no valid reasons were given for the
ultimate conclusion reached by the Central Government, the said
order was a nullity and could not be enforced. It was further
submitted that the reason which weighed with the Central
Government, namely, existence of large arid tracts and drought
prone areas and the level of development of irrigation in the
State of Punjab were extranecus to the scope and ambit of section
78(1) and hence the order was clearly ultra vires the sgaid
. provision. ACCOI_’din% to the State of Punjab, on the clear
language of section 78(1) the Central Govermment's determination
had to be based on the purposes of the Beas Project and not on
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such extraneous considerations which had nothing to do with the
Beas Project, If the purposes of the Beas Project had been kept
in mind by the Central Government, it would not have allocated the
waters from the Ravi-Beas system between the States of Punjab and
Haryana in equal proportion for the simple reason that under the.
Beas Project, irrigation waters were to be provided to specific
canal systems in the quantum earmarked for distribution as
indicated in the water statements included in the proiect report.
Having regard to the purposes of the Beas Project set out in the
Report, only that part of the water diverted through Beas Sutlej
Link at Pandoh was apportionable between Punjab and Haryana and
became available for distribution at Ropar after excluding losses.
On that basis Haryana could at best have been allocated 0.90 MAF
of waters under the Beas Project. It was,therefore, submitted
that since extraneous considerations had weighed with the Central
Government in the allocation made between the States of Punjab and
Haryana under the 1976 award or order, the entire award/order was
outside the purview of section 78(1) and no ,reliance could be
placed thereon. If section 78(1) was not given this restricted
meaning and if it was understood to confer power on the Central
Government to make an equitable distribution of the share
allocated to the erstwhile State of Punjab, it would render the
entire section ultra vires the Constitution which a judicial
Tribunal would try to avoid. It was further stated that under the
said award conditions obtammg on the appointed day, lst November
1966, had to be evaluated whereas on a plain reading of the 1976
award the conditions existing as on the date of the award or
imnediately before it were taken into consideration which rendered
the order wvulnerable and not in keeping with the requirements of
the said provision. Without considering all the purposes of the
Beas Project, Ravi waters and waters expected to be stored at the
Thein Dam which had nothing to do with the Beas Project were taken
into consideration by the Central Government regardless of the
scheme of section 78(1) and that too without consultation with the
successor State of Himachal Pradesh and the Union Territory of .
Chandigarh. Lastly, in doing so, the Central Government failed to

consider the ‘contention .of the State of Punjab that Haryana not
being a riparian State in respect of the Ravi and the Beas, had no
right whatsoever to the waters of the said two rivers except those
flowing from section 78(1) of the Punjab Reorganisation Act. It
was, therefore, vehemently argued that the 1976 award was based on
extraneous considerations and was not within the scope and ambit
of section 78(1) and since the Central Govermment had acted
outside its jurisdiction, the impugned order or award of 1976 was
clearly a nullity.
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_On the other hamd, counsel for Haryana
contended that after every effort to arrive at. an amicable
agreement in regard to the distribution of the rights and
liabilities of the existing State of Punjab in relation to the
Beas Project failed, the Government of Haryana was left with no
alternative but to request the Central Government to exercise its
powers and to determine the same by impugned order having regard
to the purposes of the Beas Project. Before exercising the power
conferred upon the Central Government by section 78(1), the
Central Government appointed Committees and sought the opinion of
- experts to enable it to reach a correct conclusicn in the matter
of distribution of rights and liabilities between the two States
under the said provision. After the Central Government was in
seisin of the necessary technical data and was fully informed of
the purposes of the Beas Project, it passed the impugned order on
24th March 1976, almost a decade after the decision to reorganise
the canposite State of Punjab was taken. The Central Government,
therefore, did not pass the impugned order without proper
application of mind and a proper understanding of the purposes of
the Beas Project. The dispute was essentially between the States
of Punjab and Haryana in regard to the waters which had fallen to
the share of ocomposite Punijab under the 1955 agreement and,
therefore, there was no need to take into consideration the view
points of other States, namely, Himachal Pradesh and the Union
Territory of Chandigarh. So far as the States of Punjab and
Haryana were concerned, they were fully heard and their views on
every Camnittee Report were jnvited and considered before the
final decision was taken. It was not necessary for the Government
of India while adjudicating the claims of Punjab and Haryana to
give detailed reasons in support of its conclusion, assuming the
word '‘determination’ used in section 78(1) conferred
quasi-judicial powers on -the Central Government. Since the
determination under section 78(1) by the Central Government was
final and was not subject to any appeal or revision to any other
forum, all that was necessary for the Central Government was to
indicate what had weighed with it while passing the impugned
order. On a perusal of the impugned order it is manifest that the
Central Government took into consideration the facts, namely, (i)
Haryana had a large arid tract with several drought prone areas;
(ii) the development of irrigation in the State of Haryana was
substantially less as compared to that of Punijab; and (iii) larger
quantity of water would be needed for irrigation in the State of
Haryana since there was limited availabiity of water from other
sources, before -deciding that out of the water that become
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available to the erstwhile State of Puniab on'the completion of
the Beas Project after taking the quantum earmarked for Delhi
Water Supply, Haryana should receive 3.5 MAF and the remaining
water not exceeding 3.5 MAF should go to Punjab. It was further
cbserved by the Central Government that when further conservation
works on the Ravi are completed, . Punjab will receive 3.5 MAF ocut
of 7.2 MAF which is the share of the erstwhile State of Punjab
under the 1955 agreement. The remaining 0.08 MAF out of 7.2 MAF
was recomended as additional quantum of water for Delhi Water
Supply for acceptance by both the States. Dealing with Punjab's
case that the fact of its being a riparian State was not
considered by the Government of India while making the 1976 award,
counsel for Haryana pointed out that under section 78(1l) what the
Central Government was required to determine and decide was the
distribution of rights and liabilities of the erstwhile State of
Punjab between the two States. Since the State of Haryana was,
before reorganisation, a part of composite Punjab - a riparian
State ~ provision had to be made in the Punjab Reorganisation Act
regarding the rights of the successor States in the guantum of
water allocated to the erstwhile State of Punjab under the 1955
agreement and hence Punjab's hind sight .contention that on the
reorganisation of the States it alone became entitled to the
waters available from the Ravi-Beas System by virtue of Entry 17
in List II is wholly irrelevant and misconceived. on’
reorganisation of a State into two or more States by virtue of
Articles 3 & 4 of the Constitution,provision for the apportionment
of assets and liabilities has to be made and accordingly section
65. provided for the distribution of property and other benefits
whereas section 78(1) provided for the distribution of all rights

and liabilities of the existing State of Punijab in relation to the -

Beas Project, having regard to the purposes of the project. That
being so, on the failure of the two States to enter into an
agreement in that behalf within the stipulated period of two
years, a duty was cast on the Central Government to determine in
what proportion the rights and liabilities of the existing State
of Punjab in relation to the Beas Project should be divided
between the two States keeping in view the purposes of the
project. According to him the main purpose of the Beas Project
was to provide water inter alia to the arid and drought prone
areas of the State of Haryana and hence the impugned 1976 award
was clearly in conformity with the requirements of section 78(1l)
of the Punjab Reorganisation Act. For these reasons, counsel for
the State of Haryana, contended that the 1976 award was .clearly
intra vires section 78(1) and no part of section 78(1) was
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‘ultra vires the constitution as was sought to be urged on behalf
of the State of Punjab. .

We do not consider it necessary to examine
the rival contentions bearing on the legality and validity of the
1976 Award of the Central Government made under section 78(1) in
view of the interpretation put by us on the terms of reference,
While examining the scope of the inquiry before us we gave our
anxious consideration to the - question whether on a true
interpretation of paragraphs 9.1 and 2.2 of the Punjab Settlement,
Items Nos. 1 and 2 of the terms of reference and the newly added
saection 14 of the 1956 Act, it was permissible for the Tribunal to
take the 1955 and 1981 Agreements as superseded qua Raijasthan also
by the Punjab Settlement. We have recorded a clear and categorical
finding in the last paragraph of the topic 'Scope of Inquiry' in
the following words:

M reennes ,ON a true interpretation of paragraphs

9.1 and 9.2 of the Punjab Settlement, items Nos.l
and 2 of the terms of reference and the newly
added section 14 of the 1956 Act, we are of the
view that the Tribunal cannot alter the share of
Rajasthan fixed under the 1955 agreement and
later modified under the 1981 agreement.”

We rejected Punjab's contention that Rajasthan would be entitled
to only that quantity of water as may be verified as its usage
under Item No.l of the reference and if the same is less than
8.00 MAF allocated to it, the balance water would be available for
distribution under paragraph 9.2 or Item No.2 of the reference. We
have come to the clear conclusion that Rajasthan's share under the
1955 and 1981 agreements cannot be touched or recpened by the
Tribunal as it is not made a party under paragraph 9.2 of the
Punjab Settlement. So also, we have held that the shares of Jammu
and Kashmir and Delhi Water Supply must remain untouched and
unaffected,

Under Paragraph 9.2 of the Punjab Settlement
and item No. 2 of the reference what the Tribunal is required to
adjudicate is ‘'the claim of Punjab and Haryana regarding the
shares in their remaining waters'. It therefore arraigns only two
States, Punjab and Harvana, before the Tribunal., F®ven the later
part of that term makes the decision of the Tribunal binding on
both parties. Therefore, we are clear in our view that under the
said term of reference, the Tribunal is required to adjudicate
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the claim of Punjab and Haryana in their remaining waters and of
no other State. Therefore, any adjudication made earlier by any
authority or even by the parties inter se is liable to be
reconsidered by this Tribunal in view of the specific requirement
of paragraph 9.2/Item No.2 of the Reference. Since we -have to go
into the question of determining the shares of Punjab and Haryana
in their remaining waters afresh, it is of no consequence to
decide on the validity or otherwxse of the 1976 award.

‘Secondly, under the proviso to section 78(1)
of the Punjab Reorganisation Act, any order or determination made
by the Central Government under sub-section (1) of section 78, can
be modified by agreement between the party States in consultation
with the Central Government. In the present case such
modification took place on the States having entered into an
agreement on 3lst December 1981 in the presence of the late Prime
Minister Smt Indira Gandhi who too put her signature at the foot
of the agreement in token of having confirmed or approved the
same. On the execution of the 1981 agreement, the 1976 award got
merged into the agreement and for that reason also we think it is
unnecessary to examine the validity of the said Award or Order of
the Central Government,
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" CHRPTER XVII
EVENTS LEADING TO THE ACREEMENT OF 31ST DECEMBER 1981

The statutory order of the Government of
India dated 24th March 1976 allocating a gquantum of 3.5 MAF of
water on the completion of the Beas Project under Section 78(1) of
the Punjab Reorganisation Act was forwarded to the concerned State
Governments by a letter of even date of the additional Secretary
to the Government of India, Ministry of Agriculture and
Irrigation, (BEx.H2, p. 217). While forwarding the said order it
was stated in the letter as under:- ‘ ‘

"on further exploitation of water resources
available, the State of Punjab, at some
stage. may have more water than it needs.
The State of Harvana and the State of
Punjab, should. therefore, negotiate at an
appropriate time, in terms of the provisions
of secticn 78(1l) of the Punijab Reorganisation
Act, 1966 (3L of 1966} as to the extent to
which the share of the State of Harvana in
the waters made available on completion of
the Beas Project, can be increased.”

"The above observation is indicative of the
- fact that the Central Government thought that on  further
exploitation of available water resources, it would be possible to
allocate an additional quantity of water to the State of Harvana.
On the strength of this cbservation, Harvana contended that on the
construction of the Thein Dam, additional water resources would be
available to the extent of 0.6l7 MAF presently going waste to
Pakistan, Since Haryana has large tracts of arid areas, it is
always in need of additional waters since the quantum of water
allocated to it is not sufficient to irrigate the entire arid
tract. On the other hand, the State of Punjab reacted sharply to
the decision of the Central Government as it thought that the
allocation made in favour of Harvana would have disastrous effects
on the irrigation plans of Punijab and requested for a review. It
also emphasised that section 78{1} provided for apportiomment of
waters between the two Status having regard to the purposes of the
Beas Project, but this provision had been totally overlooked and
extraneous considerations had weighed with the Govermment of India
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which tilted the balance unjustifiably in favour of Haryana., It
was also pointed out that during one of the meetings called by the
Joint Secretary, Ministry of Irrigation, the Officers of the State
of Haryana had handed over a note in which they had calculated
their share at 2.146 MAF but instead they were allocated 3.5 MAF
which was far beyond their expectation. Soon after the decision
of the Government of India, the State of Haryana submitted a
Project Report sametime in July 1976 to the Government of India
for the construction of the Sutlej-Yamuna Link Canal to carry the
water allocated to its arid territories. By about November 1976,
it is the case of the State of Punjab that both the States agreed
upon alignment of 30 Kilameters of Sutlej Yamuna Link Canal within
the territory of Punjab., The State of Haryana initially paid an
amount of Rs.l crore for the construction of the canal to the
State of Punjab. It is the case of the State of Haryana that in
pursuance of the said agreement the State of Punijab had issued
_notifications for the acquisition of land for the purpose of
construction of the said canal. On its part the State of Haryana
started the construction of the Sutlej-Yamuna Canal in its
territories by about the end of 1976 and completed a substantial
portion thereof by about 1978 for the effective implementation of
the Central Government's order of 24th March 1976. The Chief
Ministers of both the States had agreed that the construction work
in regard to the canal in the Punjab territory would be
inaugurated by the Chief Minister of Punjab, Shri Prakash Singh
Badal presided over by the Chief Minister of Haryana Chaudhri Devi
Lal, A D.O. letter dated 18th April 1978 (Ex.H2, p.218) was
written by Chaudhri Devi .Lal to his counter part Shri Badal but
unfortunately, for one reason or the other,the construction of the
canal in the Punjab area was delayed and is still not camplete.

" On the other hand, it- appears, that the
Government of Punjab continued to feel unhappy about the decision
of the Central Government. Gyani Zail Singh, the then Chief
Minister of Punjab, wrote a letter dated 16/19th November 1976
(Ex.P4, - p. 247) conveying the sentiments of the people of Punjab
and their representatives in regard to the said order and the
implications thereof on the sustenance of agriculture in Punjab.
He pointed out that the sentiments of the paople of Punjab were
echoed in the Punjab Vidhan Sabha in March/April 1976 but after
rejecting the Notice of Motion, the Speaker, realiging the
importance of the decision and keeping in view the seriousness of
the matter, called a meeting of the leaders of all the parties and
groups in the House on 3rd September 1976. At the said meeting
the matter was discussed at great length and the result of the
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discussion was conveyed by the Speaker to the Chief Minister in
the following words:-

"Phe leaders/representatives present in the
meeting noted with grave concern and great
anxiety the fact that some areas of Punjab
already being irrigated for the last over fifteen
years, much before the Reorganisation of the
 State, will have to be denied irrigation in order
to make up the quantity of water to be made
available to Haryana. It was felt that the award
was unjust to Puniab and needed to be revised
keeping in view the genuine claims of Punjab
State based on record.”

The Chief Minister then proceeded to add
.that, he fully shared the afcorementioned sentiments and felt that
the award would gravely upset the agricultural economy of Punjab
ard would render barren certain areas of Punjab, A brief note
setting out the implications of the order passed by the Centra®
Government was enclosed with the letter with a regquest to
reconsider the whole matter afresh. This was reiterated in
ancther letter dated 30th March 1977 (Ex.P4, p. 254) written to
the Prime Minister, Shri Morarji Desai by the Chief Minister of
Punjab. A separate ncte on the utilisation of Ravi-Beas waters by
the Government of Punjab was also handed over to Shri C.C.Patel,
the then Secretary to the Government of India, Ministry of
Agriculture and Irrigation, explaining the implications of the
decision Qf the Government of India on the irrigation plans of
Punjab., The Chief Mi.ister of Punjab Shri Badal again by his
'D.0.letter dated 29th BAugust 1977 (Ex.P4, p. 265) invited the
attention of the Prime Minister towards his earlier letter and
stated that out of 7.2 MAF of the Ravi-Beas Waters allocated to
the erstwhile State of Punjab,irrigation to the extent of 5.94 MAF
had already been developed in Punjab leaving thereby only 1.26 MAF
available for distribution between the successor States. He,
therefore, once again requested the Prime Minister to reconsider
the order of the Central Government. The Prime Minister replied
by his D.0.letter dated 12th September 1977 stating that he should
appreciate the difficulty involved in upsetting the . accepted
position in such matters. Even so, he stated that the matter was
being looked into by the Department of Irrigation and he would
revert to the subject after the examination was campleted. It is
clear from the above correspondernce that the Central Government
order of 24th March 1976 was not acceptable to the State of Punjab
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and the latter had therefore, sought a review. As regards the
averments made by the State of Harvana in regard to the
construction of the Sutlej-Yamuna Canal, the State of Puniab
contends that the construction of the said canal not being a
subject matter of reference before this Tribunal, an attempt on
 the part of Haryana to introduce this extraneous issue ocught not
to be permitted.

From the above discussion it becames clear
that while the Government of Haryana accepted the determination
made by the Central Government under section 78(1) of the Punijab
Reorganisation Act even though it thought that the quantum of
water allocated to it was less, the State of Punijab vigorously
contested the same and contended that its implementation would
have disastrous effect on the irrigation plan in the State of
Punjab. It has also denied the statement of Harvana that on the
campletion of the Thein Dam 0.617 MAF of additiocnal waters will be
available for distribution., Thus while on the one hand the State
of Haryana pressed for the implementation of the order of the
Central Government, on the other hand the State of Punjab sought
its review. In the above circumstances the Covernment of Punijab
issued a notice under section 80 of the Code of Civil Procedure
dated 17th March 1979 and ultimately filed a suit No.,2 of 1979
(Ex.P4, p. 266) in the Supreme Court of India under article 131 of
the Constitution on 1lth July 1979 challenging the validity of
section 78 of the Punjab Reorganisation Act on the grgund that it
entrenched upon the field reserved for the State ILegislature and
the order passed by the Government of India on 24th March 1976
pursuant thereto. The prayer clause in the copy of the plaint
shows that the reliefs were restricted to the vires of section
78(1) as being violative of Article 246(3) of the Constitution and
a consequential relief for striking down the Government of India's
notification dated 24th March 1976. Certain incidental reliefs
were also sought, one of which related t& the granting of a
declaration that the allocation made in favour of Haryana in
excess of 0.9 MAF was contrary to the Beas Project. BAn injunction
was sought against the Union of India as well as the State of
Haryana from enforcing any claim in excess of 0,9 MAF allocable
under the Beas Project. The State of Haryana also filed Suit No.l
of 1979 for the implementation of the Government of India order of
24th March 1976 (Ex.H3, p.263).

While these suits were pending, according to -
the State of Punjab, in about June 1980 there was a change in the
Government of Punjab when Shri Darbara Singh assumed the office as
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Chief Minister of Punjab. In the meantime discussions were in
progress at the highest level for finding an amicable solution to
the problem and ultimately a tripartite agreement was entered into
in the presence of the Prime Minister of 1India on 3lst December
1981 whereunder on the basis of the flow series 1921-60 the total
mean supply of Ravi-Beas waters was estimated at 20.56 MAF,
Deducting the pre-partition uses of 3,13 MAF and transit losses in
the Madhopur Beas Link of 0.26 MAF, the.net surplus Ravi-Beas
waters was estimated at 17.17 MAF as against the corresponding
figures of 15.85 MAF according to the flow series 1921-45 which
was the basis for the 1955 agreement. The surplus mean supplies
of 17.17 MAF, both flow and storage, was agreed to be allocated as
under ;-

Share of Punjab 4.22 MAF
Share of Haryana 3.50 MAF
Share of Rajasthan B.60 MAF
Quantity earmarked 0.20 MAF
for Delhi Water

Supply

Share of Jamm and 0.65 MAF
Kashmir ———————
Total 17.17 MAF

It was further provided that in case of any variation in the
figure of 17.17 MAF in any year, the shares shall be changed
pro-rata on the basis of the above revised allocations subject to
the condition that the share of Jamm and Kashmir shall always
remain fixed at 0,65 MAF as stipulated in the 1955 agreement. So

also, the quantity of 0.20 MAF for Delhi Water Supply shall stand
as already allocated.

Under the said agreement of 31st December
1981 an important provision was made to the effect that until such
time as Rajasthan is in a position to utilise its full share,
Punjab shall be free to utilise the waters surplus to Rajasthan's
requirements. As soon as Rajasthan was in a position to utilise
its full share, Punjab was placed under an obligation to make
expeditious alternative arrangements for irrigation of its own
lands. As a result, it was expected that during the transitional

period, 4.82 MAF of waters would be available to Punjab on the
total supplies being 17.17 MAF,
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Clause (vi) of the agreement further
provided that the suits filed by the Governments of Haryana and
Punjab in the Supreme Court should be withdrawn without any
reservation whatsoever but subject to the terms of the agreement
of 3lst December 1981, Accordingly both the State Governments
applied for withdrawal of the suits pending in the Supreme Court
(Ex. H3, pp. 372-373) which applications were allowed and the
suits were ultimately withdrawn (Ex.H3, p. 371).

after this agreement was entered into by the
concerned States in the presence of the Prime Minister of India,
the State of Punjab issued a White Paper pointing out how
advantageous it was to the State of Punjab. Once again there was
a change in the Government of Punjab and the Minjab ILegislature
passed a resolution dated 5th November 1985 declaring the
agreement of 1981 as redundant, Thereafter due to certain
political developments which toock place in Punjab, which are well
known, the Punjab Settlement was signed on 24th July 1985.
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CHAPTER XVIII
LEGALITY AND VALIDITY OF THE 1981 AGREEMENT.

The legality and wvalidity of the 1981
agreement was challenged by counsel for Punjab on diverse grounds.
1t was stated that the said agreement was not pursuant to section
78{1) of the Punjab Reorganisation Act; even if it was under the
said provision, it was not consistent therewith and -even though
Rajasthan was not one of the successor States for the purposes of
that provision, it was made a party thereto thereby rendering the
agreement cutside the purview of the said provision. In the same
breath it was submitted that since all the other successor States
were not parties to the said agreement, the agreement had no
efficacy in the eye of law.. Besides, as the scope of the
agreement is not limited to the Beas Project as contemplated by
section 78(1) of the Act but travels beyond the same, it 1is to
that extent inconsistent with the said provision., It was further
stated that since the agreement purports to be in modification of
the 1955 agreement/decision, it stands vitiated on the same
grounds on which the legality and validity of the 1955 agreement
was questioned. Since it purports to modify the 1976 Aaward/Order
of the Central Government also, it is invalid for the reasons the
1976 award/Order stood vitiated. It was lastly stated that, in any
event, as the said agreement also dcoes not  conform to the
requirements of Article 299 of the Constitution, the Tribunal
cannot take notice thereof, notwithstanding the fact that it was
repudiated by the Punjab Legislature on 5th November 1985 and now
stands superseded by the Punijab Settlement.

Cn the other hand, the State of Haryana
contends that since Punjab was not satisfied with the 1976
Award/Order,  and whilst the suits filed by the two State
Governments in the Supreme Court under Article 131 of the
Constitution were pending, vigorous efforts were made both at the
official as well as the political level to bring about an amicable
settlement between the concerned States having regard to the water
dispute pending since quite same time. As a consequence of these
efforts the tripartite agreement was arrived at on 31st December
1981 in the presence of the then Prime Minister of India. Even
though the State of Punjab had agreed to complete the construction
of the Sutlej-Yamuna-Link Canal in its territory within a maximum
period of two years it had failed to do so, thereby giving a right
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to the State of Haryana to repudiate the agreement if it so
desired; however, in larger national interest it A4did not do so
even though under the agrzement the guantum of watar that it
received was less than what Punjab and Rajasthan got thersunder.
It was only becanss the said agreement was advantageous to the
State of Punjab that the Punjab legislature ratified it bv issuing
a White Paper (EBx. H.4, p.657) dated 23rd april 1982. tater,
because of a change in the complexion of the pooular Government in
Punjab, the newly constituted Tegislature passad a resolution on
5th November 1985 unilaterallv reoudiating the said agreement
which the Punjab legislature had no right or authority to do.
Once an agreement is sealed between the- concerned parties, as
alr=adv stated earlier, it rcannot o2 discharged without the
concurrence of the parties likely to be affacted by the discharge
of the agreement. The State of Haryana withdrew its suit then
pending in the Supreme Court since clause (vi) of the agreement in
terms providad that the suits filed by the Government of Punjab
and Harvana in the Supreme Court should be withdrawn without any
reservation whatsoever but subject to the terms of the said
agraement., In obedience to this clause of the agreement both the
State Governments withdrew the suits which were then pending in
the Supreme Court and hence, contends Haryana, it is teco late in
the day now for the State of Punjab to guestion the legality and
validity of the 198l agreement. Since by the execution of the
said agresment the rights of the other successor States to the
agreement were not sought to be affected and since the allocation
made in favour of the State of Jammu and Kashmir under +the 1855
-agreement was kept in tact, it was not necessary for all the
successor States as well as Jammu and Kashmir and Delhi Water
Supply Authority to be impleaded as parties to the agreement., Tt
was further submitted that since Rajasthan was not a party to
paragraph 9.2 of the Punjab Settlement i.e. Ttem No. 2 of the
Terms of Reference, its share under the 1981 agreement could not
be touched, for the same reasons its share under the 1955
agreement had to remain in tact. Tt was lastly submitted that
since the agreement of 1981 had statutory flavour, inasmuch as it
. was executed pursuant to the proviso to Section 78(1) of the
Punjab Reorganisation Act, it was unnecessary that it conform to
the requirements of Article 299 of the Constitutien.

On behalf of the State = of Rajasthan,
Dr. Chitale submitted that but for Article 262 read with section
11 of the 1956 Act, the dispute in question being between two or
more State Governments would have been taken to the Supreme Court
for adjudication under Article 131 of the Constitution. It is only’
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because the second part of Article 262 empowers Parliament to cust
the jurisdiction of all Courts including the Supreme Court in the
matter of adjudication of any dispute or complaint with respect to
the use, distribution or control of the waters of, or in any
inter-State river or river valley, that section 11 of the 1956 Act
provides that neither the Supreme Court nor any other Court shall
have or exercise jurisdiction in respect of any water dispute
which may be referred to a Tribunal under the Act. The Tribunal,
therefore, has no Jjurisdiction to examine the validity of any
existing inter-State agreement as such a dispute though arising in
the course of a water dispute, does not strictly fall within the
purview of Article 262 of the Constitution, He, therefore,
submitted that just as in the case of the 1955 agreement so also
in the case of 1981 agreement, Rajasthan's share in the Ravi-Beas
water is outside the jurisdiction of the Tribunal as Rajasthan is-
not a party to paragraph 9.2 of the Punjab Settlement or Item No.2
of the Terms of Reference. BAgreeing with the contention of
Haryana that Article 299 has no application to such agreements,
. Dr. Chitale submitted that the said Article applies to contracts
between the State on the one hand and the individual on the other
and not to political agreements of the type with which we are
oconcerned between two or more States. He also supplemented the
arqgqument of Haryana that the 1981 agreement being pursuant to the
proviso to section 78(1) of the Punjab Reorganisation Act, did not
fall within the purview of Article 299 of the Constitution by
stating that because such agreements requived the sanction of the
Central Government, the parties to the said agreement could
execute the same only if the Central Government approved the same.
The requirement of consultation with the Central Government for
entering into an agreement contemplated by the proviso to Section
78(1) of the Punjab Reorganisation Act, took it ocut of the purview
of 'contracts' envisaged by Article 299 of the Constitution and
hence the 1981 agreement was not liable to be struck down for
non-compliance with Article 299 of the Constitution, assuming the
Tribunal had jurisdiction to examine the legality and validity of
the said agreement. In the above premises, Dr.Chitale submitted
that none of the challenges directed against the 1981 agreement by
Punjab had merit and, therefore, deserved to be rejected.

We do not consider it necessary to examine
whether this Tribunal has jurisdiction to scrutinise the legality
and validity of the 1981 agreement because we are in a position to
dispose of the contentions urged on behalf of the State of Punjab
without entering inte that aspect. So far as the question of need
to comply with the requirement of Article 299 of the Constitution
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is concerned, as stated earlier, as this contention also affects
the 1955 agreement, we propose to deal with it separately
hereafter. Leaving out the aforesaid two contentions urged before
us bearing on the question of the legality and validity of the
1981 agreement, we will now proceed to dispose of the remaining
contentions.

Soon  after the partition of the country in
1947 while the dispute with the Dominion of Pakistan over the
sharing of waters belonging to the Indus System of rivers was
pending, an agreement was reached between the concerned States on
the premise that under the February 1954 World Bank proposals, the
waters of the three Eastern Rivers may be allocated to India for
its exclusive utilisation. After the Bank proposals had become
known it was feared that Pakistan was planning to increase its
comitted uses fram the Eastern rivers and with a view to stalling
it from Coing so and to counter its allegation that India was not
in a position to fully utilise the waters proposed to be withfrawn
on the execution of the Treaty, a need was felt to enter into an
agreement, tentative if necessary, to indicate how India proposed
to utilise the available supplies including the supplies to be
withdrawn ‘from Pakistan after the transition period under the
proposed Treaty. The Planning Comission was also keen to see
that the concerned States arrive at an agreement or arrangement
for the optimum utilisation of the waters of the Eastern rivers
which were going waste. it was in this background that the
concerned States in consultation with the Central Government
carried on negotiations for arriving at an amicable settlement in
regard to . the utilisation of the available surplus supplies.
While dealing with the various aspects of the 1955 agreement we
have already indicated in detail the circumstances under which the
landmark decisions were taken at the inter-Ministerial Conference
held in New Delhi on 29th January 1955. We have also pointed out
earlier . that the Govermment of India confirmed the said
agreement/decision after signing of the Indus Waters Treaty in
September 1960 only after it was finally known that the waters of
the three Eastern rivers were reserved for use in India. In the
meantime, after the execution of the 1955 agreement, the erstwhile
State of Punjab had by its order of 20th October 1961 planned the
utilisation of the waters of the Ravi-Beas System allocated under
the 1955 agreement. The Beas Project, Unit T and II, were also
founded on the allocations made under the said agreement. We have
already indicated in some detail what steps the State of erstwhile
Punijab had taken to implement the 1955 agreement. Under the said
agreement Punjab's share was fixed at’'7.2 MAF out of the total
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surplus supplies of 15.85 MAF., The.order of the erstwhile State
of Punjab dated 20th October 1961 had created certain misgivings
in the minds of the people of Haryana area as they thought that
the manner in which the utilisation of Punjab's share was planned
urder the said order was against the interest of the farmers and
other consumers of Haryana area of composite Punijab. Two
Committees were appointed to look into the grievances made by the
representatives of the people of the Haryana area in this behalf
and the Reports of both the Comnittees suggest that the
utilisation planned under the 20th October 1961 order was not
wholly just to the people of the Haryana area. However, before
any decision could be taken on those Committee Reports, the
teorganisation of the State of Punjab was announced. o

. On 21st March 1966 it was announced in the
Lok Sabha that the Ceritral Government had decided toc accept in
principle the reorganisation of the existing State of Punjab on
linguistic basis. Since the boundaries of the proposed new States
were to be settled to enable introduction of a legislation, the
introduction of the Bill was somewhat delayed. The Punjab
Reorganisation Act, 1966 was ultimately passed on 18th September
1966, section 3 whereof provided that on and from the appointed
day there shall be formed a new State to be known as the State of
Haryana carved out from the existing State of Punjab., By section
5 certain territories forming part of the existing State of Punjab
were transferred to Himachal Pradesh. Section € laid down that
.the State of Punjab shall comprise the territories of the existing
State of Punjab other than those specified in section 3(1l)},
section 4 and section 5(1) above referred to. By section 2(b, the
expression ‘'appointed day' meant the 1st day of November 1966.
Section 2(m} defined the expression 'successor State' in relation
te the existing State of Punjab to mean the State of Punjab or
Haryana and include also the Union in relation to, the Union
Territory of Chandigarh and the transferred territories, that is,
the territory transferred from the existing State of Punjab to the
Union Territorv of Himachal Pradesh. In view of this
reorganisation which became effective from lst November 1966
provision had t® be made inm  Parts VI and VIII for the
amportionment of assets, rights and 1liabilities of the existing
State of Punjab.

™o vprovisions of the B&ct to which our
attention was 1invited are sections &5 and 78(l), ‘the former
empowering the Central Government to order allocation or
adjustment of property or benefits on Jjust and equitable
considerations on a reference made to it within a period of three
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years. Section 78(1) to which we have referred in extenso
earlier declares that all rights and liabilities of the existing
State of Punjab in relation to Bhakra-Nangal Project and Beas
Project shall, on the appointed day, be the rights and liabilities
of the successor States in such proportion as may be fixed and
subject to such adjustment as may be made by agrsement entered
into by the said States after consultation with the Central
Government. On a plain reading of this provision it is clear that
with effect from the appointed day all rights and liabilities of
the existing State of Punjab in relation to the two projects shall
be the rights and liabilities of the successor States. The
Section enjoins upon the successor States to fix the proportion
and make such adjustments as they may deem proper by agreement to
be entered into by the said States after consultation with the
Central Government. It further provides that if no such agreement
is entered into within two years of the appointed day, then the
proportion of the successor States in the rights and liabilities
shall be as the Central Government may by order determine having
regard to the purposes of the project. The obligation on the part
of the Central Government to determine or fix the proportion of
the rights and liabilities of the successor States in the two
projects arises only in the event of the successor States failing
to reach an agreement within a period of two years from the
appointed day. In the present case, as pointed out earlier, since
the States of Punjab and Haryana could not reach any agreement in
regard to the distribution of the rights and liabilities in
relation to the Beas Project, the State of Haryana requested the
Central Government to exercise the power conferred on it on the
expiry. of two years after the appointed day. The Central
Government appointed a few Committees and got the matter examined
through technical experts and made every possible endeavour to
bring about a negotiated settlement between the contesting States
before exercising the said power. It was only when it realised
that a negotiated settlement was impossible because of the
divergence of views of the two Governments in regard to the
proportion of their rights in the Beas Project that the Central
Government was constrained to determine their shares by an order
Under the said provision. Even after this determination the State
of Punjab harboured a feeling of having been unjustly treated
Necessitating further efforts to secure a negotiated settlement.
Once the Central Government had passed an order under sub-sec. (1)
of section 78, that order could be varied and modified only in the
Manner set out by the proviso to that sub-section, that is, by
any subsequent agreement entered into by the successor States
after consultation with the Central Government. No - right of
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appeal or revision having been conferred on the aggrieved party,
the concerned States had to enter into an agreement after
consultation with the Central Government if they desired to vary
the order passed by the Central Government determining the shares
under section 78(1) of the statute, In pursuance of the proviso
to section 78(1) the concerned State Governments, namely, Punjab
and Haryana, entered into an agreement along with Rajasthan on
31st December 1981 after consultation with the Central Government
which had the effect of varying the impugned order passed by the
Central Government under section 78(1l) of the Act. The State of
Rajasthan was required to be impleaded as a party to the agreement
because in terms of the 1955 agreement it was entitled to a
proportionate increase in its share of water since the allocation
sought to be made under the 1981 agreement was based on the
revised 1921-60 series whereunder the mean supply was estimated to
be 17.17 MAF (both flow and storage). Neither the State of
Himachal Pradesh nor the Union territory of Chandigarh was
affected by this agreement since they were not parties to the 1955
Jagreement or the 1976 award. So far as allocation of water to
Delhi Water Supply Corporation and the State of Jammu and Kashmir
was concerned, the agreement did not propose to make any change or
variation in their shares and hence their involvement was also
quite unnecessary. We are, therefore, clearly of the view that
merely because the other States as well as the Union territory of
Chandigarh and the Delhi Water Supply Authority were not impleaded
as parties to the 1981 agreement, the agreement does not stand
vitiated, All the parties who were likely to be affected by the
1981 agreement were signatories to the said agreement and since it
was in pursuance of the proviso to section 78(1) of the Act,
consultation with the Central Government before the signing of the
agreement was necessary and that.is evidenced by the signature of
the then Prime Minister at the foot of the agreement., 1In our
view, therefore, the agreement is consistent with the proviso to
Section 78(1) of the Act and has the effect of varying the 1976
award made by the Central Government under the latter part of
Section 78(1) of the Act. The proviso to section 78(1) merely
stipulates that if the order passed by the Central Government is
scught to be varied, it could be done by subsequent agreement
entered into by the concerned successor States after consultation
with the Central Government. The proviso, however, does not state
that except the concerned successor States in regard to whom the
determination was made by the Central Government, no other State
will be impleaded as a party to that agreement. When a tripartite
agreement takes place, same of the terms of the agreement may
concern two of the States only while some may concern all the
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three States. When an agreement contains interwoven terms, some
of which affect two States and some three States, the parties may
entet into Separate agreements or may enter into a single
agreement of a comporehensive nature affecting all the three
States, When a tripartite agreement 1is entered into, that
agreement does not cease to be an agreement between the concerned
successor States if it has the effect of varying the determination
made by the Central Government under section 78(1l), as in the
present case, -

- We are, therefore, of the view that merely
because the State of Rajasthan is also a party to the 1981
agreement, it does not cease to be an agreement between the States
of Punjab and Haryana varying the order passed by the Central
Government under section 78(1) of the Act. The inclusion of
Rajasthan which was admittedly not one of the successor States
cannot, therefore, render the agreement wholly cutside the purview
of the proviso to section 78 nor can it render it invalid., TIts
efficacy in the eye of law is not affected merely because the
- other successor States were not impleaded as parties thereto for
the simple ‘reason that their rights were not proposed to be
altered, varied or modified by the said agreement. Even if the
scope of the . agreement travels beyond the scope of the Beas
-Project, it is not rendered inconsistent with the proviso to
section 78(1) of the Act so long as it seeks to vary or modify the
Central Government order made under section 78(1l) of the Act. The
words of limitation that the Central Government order shall relate
to the fixation of proportion in the rights and liabilities of the
existing State of Punjab in the Beas Project having regard to its
purposes are to be kept in mind by the Central Government while
exercising power conferred upon it by that provision; but the
agreement contemplated by the proviso to that sub-section need not
be clothed with the same inhibition that the subsequent agrement
will also be subject to the same restriction and will not contain
any term in addition thereto. While arriving at an agreement the
concerned successor States may vary the order of the Central
Government. after consultation with that Government but there is
nothing in the language of the proviso to indicate that the
agreament’ between the concerned States and any other State shall
not. contain additicnal terms. We are, therefore, clearly of the
opinion that the agreement of 1981 camnot be set at naught on such
considerations.

That brings us to the last 1limb of the
submission made on behalf of the state of Punjab bearing on the
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guestion of the validity of the 1981 agreement. The argument that
the said agreement stands vitiated on the same grounds on which
the legality and wvalidity of the 1955 agreement was questioned
since it purports to modify the 1955 agreement must be rejected
for the simple reason that we have come to the conclusion that the
1955 agreement does not suffer from any infirmity and is perfectly
legal and wvalid. Tt is indeed true that the 1981 agreement in
terms refers to the 1955 agreement and the 1976 order of the
Government of India in its introductory part and thereafter in
clause (vii) the agreement proceeds to state as under:-

"The notification of the Government of India
allocating waters becoming available as a result
of the Beas Project issued on 24th March 1976,
and published in the Gazette of India, Part 1I,
Section 3, sub-section (ii) as well as the 1955
Agreement stand modified to the extent varied by
this agreement and shall be deemed to be in force
as modified herein.”

On a plain reading of this clause it becomes immediately clear
that both the 1955 agreement and the 1976 award of the Government
of India stood modified to the extent varied by the 1981
agr=ement. The agreement which held the field immediately before
the Puniab Settlement and the reference to this Tribunal was the
1981 agr=ement since it sought to modify and vary the earlier 1955
agr=ement and the 1976 award. Since we have come to the
conclusion that the legality and validity of the 1955 agreement is
ungquestionable, the argument that for the same reasons the 1981
agreement 1is liable to be invalidated must be rejected. So far as
the 1976 award is concerned, we have taken the view that since it
stands varied by the thrust of the proviso to section 78(1) on the
signing of the 1981 agreement, it ceases to hold the field, as it
was not the case of the State of Punjab that despite the signing
of the tripartite agreement any part of the 1976 award still
survives, All  that the 1976 award did was to allocate the
7.20 MAF of waters falling to the share of erstwhile Punjab under
the 1955 agreement between the newly constituted States of Punjab
and Harvana setting apart an additional quantum of water for Delhi
Water Suoply  Authority for acceptance by both the State
Governments.  Besides that, it merely added that if the
avallability of water in the Beas at Mandi plain is more or less
in a particular year, the share of the State of Haryapa would be
ingreased or decreased, as the case may be, pro rata taking into
consideration the provisions of the 1955 agreement and the
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requirement of Delhi Water Supply Authority. It is, therefore,
obvious that the 1976 award essentially distributed the water
allocated to the erstwhile State of Punjab under the 1955
agreement between the successor States of Harvana and Punjab
‘reserving a part thereof for Delhi Water Supply Authority for
acceptance by both the State Governments, By the 1981 agreement
the allocation was revised taking the net surplus Ravi-Beas waters
according to the flow series 1921-60 at 17.17 MAF as against the
corresponding figure of 15.85 MAF for the flow series 1921-45 and
a reallocation of the waters was made amongst the concernad States
retaining the share of Jammu and Kashmir at 0.65 MAF as agreed
vnder the 19595 agrement and earmarking 0.20 MAF for Delhi Water
Supply Authority., 'The remaining water was reallocated between the
States of Punjab, Haryana and Rajasthan at 4.22, 3.50 and 8.60 MAF
respectively. It is significant to note that while the shares of
Punjab and Rajasthan were increased, the share of Haryana remained
static  even though the surplus Ravi-Beas Waters went up from
15.85 MAF to 17.17 MAF. That is why this agreemment was hailed by
the then Punjab Government as a major achievement as it had
brought additional waters to the extent of 0.43 MAF (4.22 MAF
actual allocation minus 3.79 MAF pro rata entitlement = 0.43 MAF)
whereas it had reduced the share of Haryana by 0.29 MAF. It is,
therefore, obyious that by the 1981 agreement the allocations made -
between the States of Punjab and Haryana by the Government of
India in 1976 were totally varied and no part of the 1976 award
survived after the said agreement, That is why we did not
consider it necessary to examine the legality and validity of the
1976 award firstly because by virtue of the proviso to section
78(1) it stood varied and merged in the 1981 agreement and
secondly because on a true interpretation of the terms of
teference we came to the conclusion that the question of
allocation of waters between the States of Punjab and Haryana was
reopened by paragraph 9.2 of the Punjab Settlement and Item No.2
of the Terms of Reference for adjudication by this Tribunal. So
far as the share of Rajasthan under the 1981 agreement is
concerned, for the reasons stated while interpreting the terms of
reference under the head 'Scope of Inquiry' we held that it can
not be the subject matter of adjudication by this Tribunal. The
agreement of 1981 notwithstanding, in view of paragraph 9.2 of
the Punjab Settlement and Item-No.2 of the Terms of Refergnce as
Interpreted by us, the shares of Punjab and Haryana have to be
eXamined/adjudicated afresh by this Tribunal. In view of the
dbove we see no merit in any of the contentions urged by Punjab
Questioning the legality and validity of the 1981 agreement.
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In the light of what we have stated abowve,
we think we need not consider the technical objections raised by
the States of Haryana and Rajasthan bearing on the Tribunal's
jurisdiction to examine the question of legality and validity of a
water agreement entered into by and between two or more State
Governments, We also do not consider it necessary to examine
the question whether the principle of estoppel or promissory
estoppel applies in the facts and circumstances of this case in
view of the withdrawal of the pending suits by the States of
~Punjab and Haryana pursuant to clause (vi) of the 19Bl agreement.
As we do not see any merit in the various contentions raised by
the State of Puniab in regard to the 1981 agreement, we think it
is unnecessary to scrutinise the different facets of the
contentions raised by the States of Haryana and Rajasthan to meet
with the submission canvassed by Punjab. As stated earlier, we
will immediately proceed to consider (separately) Punjab's
contention that both the 1955 and the 1981 agreements are invalid
for non-campliance with Article 299 of the Constitution.



187

CHAPTER XIX
APPLICATION OF ARTICLE 299 TO THE 1955 AND 1981 AGREEMENTS

It is urged on behalf of the State of Punjab
that the agreements dated 29th January 1955 and 31st December 1981
are both void as opposed to Article 299(1) of the Constitution of
India. If these agreements are contracts falling under Article
299, it is now well settled that the contracts to be valid should
conform to the reguirements of Article 299(1). As per Article
299(1} all contracts made in the executive power of the Union or a
State shall be expressed to be made by the President or by the
Governor of the State, as the case may be, and all such contracts
shall be executed on behalf of the President or Governor by such
persons and in such manner as he may direct or authorise.

_ In regard to such a contract by the State
the Article postulates:-

1} the contract must be expressed to be made by the
Governor ;

2) it must be executed in writing, and

3) the execution must be by such person and in
such manner as the Governor might direct or
authorise.

In Chatturbhuj vithaldas Jasani Vvs.Moreshwar
Parashram and others, (1954 SCR 817), the Supreme Court stated at
page 835 with reference to Article 299--

"We do not think the provisi.ns were inserted for
the sake of mere form. We feel they are there to
safeguard Government against unauthorised
contracts. If in fact a contract is unauthorised
or in excess of authority it is right that
Government should be safeguarded. On the other
hand, an officer entering into a contract on
behalf of Goveinment can always safequard himself
by having recourse to the proper form. In
between is a large class of contracts, probably
by far the greatest in numbers, which, though
aunthorised, are for one reason or other not in
proper form. It is only right that an innocent
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contracting party should not suffer because of
this and if there is no other defect or objection
we have no doubt Government will always accept
the responsibility. If not, its interests are
safequarded as we think the Constitution intended
that they should be."

It is further stated:-

"It would, in our opinion, be disastrous to hold
that the hundreds of Government Gfficers who have
daily to enter into a variety of contracts, often
of a petty nature, and sometimes in an emergency,
cannot contract orally or through correspondence
and that every petty contract must be effected by
a pordercus legal document couched in a
particular form, It may be that Government will
not be bound by the contract in that case, but
that is a verv different thing from saying that
the contracts as such are void and of no effect.
It only means that the principal cannot be sued;
but we.take it there would be nothing to prevent
ratification, especially if that was for the
benefit of Government. There is authority for the
view that when a Government officer acts in
excess of authority Government is bound if it
ratifies the excess: see_ the Collector of
Masulipatanam Vs. Chavaly Venkata WNarainapah (8
M.I.A. 529 at 554). We accordingly hold that the
contracts in question here are not vofd simply
because the Union Government could not have been
sued on them by reason of Article 299(1)."

The decision in Chatturbhuj Vithaldas' case
was explained in a later decision in State of West Bengal Vs. M/s.
B.K. Mondal & Sons ((1962) Supplementary 1 SCR 876 at page 895)
as follows:-
A}

"all that this Court meant by the said

observation was that the contract made in

contravention of Article 299(1) could be ratified

by the Government if it was for its benefit and

as such it could not take the case of the

contractor ocutside the purview of s.7(d) (of the

Representation of People aAct 1951). The contract
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which is void may not be capable of ratification,
but, since according to the Court the contract in
question could have been ratified, it was not
void in that technical sense. That is all that
was intended by the observation in gquestion. We
are not prepared to read the said observation or
the final decision in the case of Chatturbhuj
{1954 SCR 817) as supporting the proposition that
notwithstanding the failure of the parties to
comply with Article 299(1) the contract would not
be invalid. Indeed, Bose,J., has oxpressly
stated that such a contract cannot he enforced
against the Government and is not binding on it."

In Seth Bikhai Jaipuria Vs. Union of India ((1962) 2 SCR 880},
Shah J. speaking on behalf of the Supreme Court stated at pages
895-896:-

"It is in the interest of the public that the
question whether a binding contract has been made
between the State and a private individual should
not be left open to dispute and litigation; and
that is why the legislature appears to have made
a pravision that the contract must be in writing
and must on its face show that it is executed for
"and on behalf of the head of the State and in the
manner prescribed. The whole aim and object of
the legislature in conferring powers upon the
head of the State would be defeated if in the
case of a contract which is in form ambiguous,
disputes are permittéd to be raised whether the
contract was intended to be made for and on
behalf of the State or on behalf of the person
making the contract, This consideration by
itself would be sufficient to imply a prohibition
against a contract being effectively made
otherwige than in the manner prescribed. It is
true that in some cases, hardship may result to a
person not conversant with the law who enters
into a contract in a form other than the one
prescribed by law. It alsc happens that the
Government contracts are sometimes made in
disregard of the forms prescribed; but that would
not in our judgment be a ground for holding that
departure from a provision which is mandatory and
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at the same time salutary may be permitted.

There is a large body of judicial opinion in the
High Cpurts of India on the question whether
contracts not in form ©prescribed by the
Constitution Acts are binding upon the State. The
view has been consistently expressed that the
provisions under the successive Constitution Acts
relating tec the form of contract between the
Government and the private individuwal are
mandatory and not merely directory.” :

In K.P. Chowdhary Vs. State of Madhya Pradesh & Ors. ((1966) 3 SCR
919) wWanchoo, J. on behalf of a Constitution Bench of the Supreme
Court, after considering the above decisions, stated at page 924:-

"Two consequences follow from these decisions.
The first is that in view of Article 299(1) there
can be no implied contract between the Government
and another person, the reason being that if such
implied contracts between the Government and
another person were allowed, they would in effect
make Article 299{(1) useless, for then a person
who had a contract with Government which was not
executed at all in the manner provided in Article
299(1) could get away by saying that an implied
contract may be inferred@ on the facts and
circumstances of a particular case. This .is of
course not to say that if there is a wvalid
contract as envisaged by Article 299(1), there
may not be implication arising out of such a
contract. The second consequence which follows
from these decisions is that if the ocontract
between Government and another person is not in
full compliance with Article 299(1) it would be
no contract at all and could not be enforced
either by the Government or by the other person .
as a contract."

The same view is expressed in Mulamchand Vs. State of Madhya
Pradesh ({1963) 3 SCR 214) wherein it is stated at page 221:-

"The principle is that the provisions of Section
175(3) of Government of India Act, 1935 or the
corresponding provisions of Article 299(1) of the
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Constitution of India are mandatory in character
and the contravention of these provisions
nullifies thé contracts and makes them void.
There is no question of estoppel or ratification
in such a case. The reason is that the
provisions of section 175(3) of the Government of
India Act and the corresponding provisions of
Article 299(1) of the Constitution have not been
enacted for the sake of mere form but they have
been enacted for safegquarding the Government
against unauthorised contracts. The provisions
are erbodied in section 175(3) of the Government
of India Act and Article 299(1) of the
Constitution on the ground of public policy on
the ground of protection of general public and
these formalities cannot be waived or dispensed
with, If the plea of the respondent regarding
" estoppel or ratification is admitted that would
mean in effect the repeal of an important
constitutional provision intended for the
protection of the general public. That is why
the plea of estoppel or ratification cannot be
permitted in such a case."

The case in Union of India Vs. Rallia Ram ((1964) 3 SCR 164)
related to a contract by acceptance of tender. The notification
inviting tenders was issued by the Government of India, Department
of Food in the name of the Director of Purchases. The Chief
Director of Purchases agreed to sell the goods on certain
conditions’ incorporated in the acceptance note headed "Government
of India, Department of Food”. The general conditions of the
contract which accaompanied the letter of acceptance defined
‘Government' as meaning the Governor General of India in Council.
On these facts it was held that there is no violation of section
175(3) of the Government of India Act for the reason that it was
the Governor General who invited the tenders through the Chief
- Director of Purchases and it was again the Governor General who
accepted the tender through the Chief Director of Purchases. This
decision was distinguished in Karamshi Jethbai Samayya Vs. State
of Bombay ((1964) 6 SCR 984)., 1In that case a contract with the
Superintending Engineer for the supply of irrigation water was
held invalid for the reason that the contract was not expressed to
be made by the Governor, and was not accepted on behalf of the
Governor. :
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The decision in Rallia Ram's case

distinguished on facts at page 1000 as under:-

"On a fair reading of the correspondence this
Court construed that the contract was entered
into on behalf of the Governor General and
expressed to be made in his name."

was

In a recent decision of the Supreme Court in State of Haryana &
Ors. Vs. lal Chand & Ors. ((1984) 3 SCR 715) it is stated at page

726:-

Legislature of the State has power to make laws.

"There is a distinction between contracts which
are executed in exercise of the executive powers
and contracts which are statutory in nature.

Under Article 299(1), three conditions have to be

satisfied before a binding contract by the Union .

or the State in exercise of the eXecutive power
comes into existence: (1) The contract must be
expressed to be made by the President or the
Governor, as the case may be, (2) It must be
executed in writing and (3) The execution thersof
shculd be by such person and in such manner as
the President or the QGovernor may direct or
authorise. There can be no doubt that a contract
which has to be executed in acccordance with
Article 299(1l) is nullified and become void if
the contract is not executed in conformity with
provisions, of Article 299(1) and there is no
question of estoppel or ratification in such
cases. Nor can there be any implied contract
between the Government and another person. K.P.
Chowdhary Vs. State of M.P. ((1966) 3 SCR 919},
Mulamchand Vs. State of M.P. ((1968) 3 SCR 214),
State of M.P. Vs. Rattan Lal (1967 M.P.L.J. 104)
and State of M.P. Vs. Firm Gobardhan Dass Kailash
Nath (A.I.R. (1973) S.C. 11l60).™

: Under Article 162 of the Constitution the
executive power of the State shall, subiject to the provisions of
the Constitution, extend to the matters with respect to which the

As per Article

246 the Parliament has exclusive power to make laws with respect
to any of the matters enumerated in List I of the Seventh Schedule
and the Legislature of any State has exclusive power to make laws
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for such State with respect to matters enumerated in List II.
Subject to provisions of Article 254(2) the Parliament as well as
the Legislature of the State have power to make laws in respect of
matters enumerated in List III of the Seventh Schedule. It is
clear from Article 245 that the power of the State legislature to
make laws 1s confined to the whole or any part of the State. It
has no power to make laws for any area outside the territorial
limits of the State. Residuary power of legislation is vested in
Parliament under Article 248 of the Constitution. Article 262
empowers the Parliament to make laws providing “for the
adjudication of any dispute or complaint with respect to the use,
distribution or control of the waters of, or in, any inter-State
river or river valley". We have already noted that Entry 17 in
List II relates to 'Water, that is to say, water supplies,
irrigation and canals, drainage and embankments, water storage,
and water power subject to the provisions of Entry 56 of List I',
whereas Entry 56 in List I relates to ‘Regulation and development
of inter-State rivers and river valleys to the extent to which
such regulation and development under the control of the Union is
declared by Parliament by law to be expedient in the public
interest'. The residuary power of legislation is however vested
in Parliament under Entry 97 of the List I which reads:

"Any other matter not enumerated in List II or
List IIT including any tax not nentloned in-
either of those Lists."

We have already held that parts of both the
States of Rajasthan and Haryana fall within the Indus Basin and a
political and geographical division of the country will not render
these States outside that Basin,

On the date on which the 1955 agreement was
executed, Haryana was a part of undivided Punjab and the
agreement, it otherwise valid, is binding on all the three States
viz. Rajasthan,: Punjab and Haryana. The legislature of the
undivided Punjab had no jurisdiction to pass a law to have
operation beyond its territories. No law passed by the
legislature of Punjab would have affected the rights of Rajasthan
as a Basin State for the waters of river Indus and its
tributories. On the date on which the 1955 agreement was entered
into, the dispute between India and Pakistan on the question of
sharing the waters of Indus System of Rivers had not been settled.
That dispute was settled by the Indus Waters Treaty between India
and Pakistan signed on 19th September 1960. As per the terms of
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the Treaty, India became entitled to all the waters of the Eastern
Rivers viz. Ravi, Beas apd Sutlej as its share in the Indus System
of Rivers on payment of Pound Sterling 62.06 million., Indus Basin
States in India thus became entitled to share the waters of the
Bastern Rivers exclusively allotted to India under the Indus
Waters Treaty of 1960. As already stated the executive power of
the State under Article 162 of the Constitution is co—extensive
with its legislative power. Neither the State of Punjab nor the
State of Rajasthan has therefore legislative or executive power
beyond the confines of their respective territories. The
agreement by way of a settlement relating to the sharing of the
waters of the Ravi and the Beas among the States of Punjab, PEPSU
and Rajasthan is not, therefore, one falling within the executive
power of the States concerned within the meaning of-Article 299 of
the Constitution. The legislative power of the State with respect
to item 17 of List I cannot have operation beyond its territorial
limits and none among the contracting states could have passed a
law to effect the rights of the other Basin States. Legislative
power in respect of inter-State rivers and river valleys to the
extent to which requlation arnd development under the control of
the Union is declared by Parliament by law to be expedient in
public interest is vested in the U.lon Parliament under Entry 56
of the List I.

In view of the fact that the executive power
of the State of Punjab does not extend to the matters affecting
the rights of other Basin States, it is not necessary to consider

_whether Entry 17 of List II is wider in scope than Entry 56 of the

List I of the Seventh Schedule of the Constitution. We consider
it also unnecessary to decide whether the expression 'water'® in
Entry 17 of List II can relate only to the question of water
allotted to the respective States as urged by counsel for the
State of Haryama. -

The Punjab Reorganisation Act 1966 came into
force on Ist November 1966, Section 78 provides for the
apportionment of rights and liabilities of the existing State of
Punjab in relation to the Bhakra Nangal and Beas Projects, among
the successor States, by agreement among them after consultation
with the Central Government. If no agreement could be entered
into within two years after the ‘appointed day', the Central
Government is empowered by order to determine the apportionment
among the successor States. The order so made by the Central
Government can also be varied by any agreement by the successor
States after consultation with the Central Government,
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As per section 80(1) the construction of the
Beas Project on and from the appointed date is undertaken by the
Central Government on behalf of the successor States and the State
of Rajasthan which States are to contribute the necessary funds to
the Central Government for the Project. The Central Government is
to constitute a Board called "The Beas Construction Board", under
sub-sec. (2} for the discharge of the functions of the Central
Government under sub-sec.(l). The expenses of the Board are also
to be met by the successor States and the State of Rajasthan in
such proportion as may be fixed by the Central Government,
Sub-section (4) of section B0 expressly enacts that nothing
contained in the section shall be construed as enabling the
Central Government to reduce or enlarge the scope of the Beas
Project as agreed to between the Governments of the State of
Rajasthan and the existing State of Punjab except after
consultation with the Governments of the States of Haryana, Punijab
and Rajasthan, Sub-sections {1) and (3) of section 78 extracted
earlier provide for division of the rights and liabilities, as
explained in sub-section (3), of the existing State of camposite
Punjeb in such proportion as may be fixed by agreement entered
into by the successor States within two years and failing that by
the Central Government.

The rights of the existing State of Punijab
in regard to the waters of the Beas Project contemplated by
sub-section (1) of section 78 relates only to the quantum of water
available under the 1955 agreement. Since the successor States of
Haryana and Punjab could not agree in regard to the apportionment
of the waters of the Beas Project within the stipulated time, the
Government of India passed an order by way of a notification dated
24th March 1976 making an apportionment of the 7.2 MAF of water
allotted to the erstwhile States of Punjab and PEPSU between the
Successor States of Punjab and Haryana. The existing allotment of
8 MAF of water to Rajasthan was kept intact, .

' The proviso to section 78{1) lays down that
the 'order of the Central Government may be varied by any
Subsequent agreement entered into by the successor States after
Consultation with the Central Government'. The agreement dated
Jlst December 1981, was in modification of the order of the
Government of India issued under section 78(1) of the Punjab
Reorganisation act. It was also in modification of the 1955
Mreament , It was also signed by the then Prime Minister of
Idia, evidencing consultation with the Central Government. Such
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‘an agreement has statutory flavour.  The 1981 agreement is
therefore one in pursuance to the statutory provision contained in
section 78(1) of the Act. A contract in pursuance to a statute is
not one falling under the executive power of the State within the
meaning of Article 299 of the Constitution. State of Haryana &
ors. Vs. Lalchand ((1984) 3 SCR 715) referred to earlier related
to a statutory contract under the Punjab Liquor Licence Rules.
The Supremme Court in the said decision at page 725 quoted with
approval the following passage from the decision of the Orissa
High Court in Ajodhya Prasad Shaw & Anr. Vs. State of Orissa &
Ors. reported in A.I.R. (1971) Orissa 158.

“In case the result of our investigation is that
it is not a contract in exercise of the executive
power of the Stata in terms of the language used
in the Article, it would follow that this
constitutional requirement has no application. I
have already indicated that the settlement of the
shop, the collection of the fee and the grant of
the licence are all statutory acts by the
prescribed authority. The intention of the
Constitution is not to extend the principles in
article 299(1) to cover all possible contracts.
This is why specific reference has been made to
contracts 'in exercise of executive power'. It
is not necessary for the present purpose to
examine whether the licensing process involves a
contractual agreement. Possibly there is an
element of contract in the settlement, but
certainly it is not one entered into in the
executive power of the State but is regulated by
the Statute or the rules made thereunder. In the
circumstances in the case of a statutory licence
even based upon a contract the requirements of
this Article cannot be invoked.®

The Supreme Court held at page 727:

"It is settled law that contracts made in
exercise of statutory powers are not covered by
Article 299(1) and once this distinction is kept
in view, it will be manifest that the principles
laid down in K.P. Chowdhary's, Mulamchand's,
Rattan Lal's and Firm® Gobardhan Dass' cases are
not applicable to a statutory contract.”
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The oontract in pursuance of the Punjab
Liquor Licence Rules was accordingly held as not covered by
Article 299(1) of the Constitution and therefore not invalid for
non-compliance with the requirements mentioned therein.

The Punijab Reorgam.satlon Act was passed by
Parliament in exercise of powers vested in it under Article 3 of
the Constitution. Article 3 empowers the Parliament by law to-

(a) form a new State by separation of trerritory
from any State or by uniting two or more
States or parts of States or by uniting any
territory to a part of any State;

{b) ircrease the area of any State, to diminish-
the area of any State;

(c) alter the boundaries of any State; and

(d) alter the name of any State.

Article 4 of the Constitution enacts that such law for
re-organisation may contain such supplemental, incidental and
consequential provisions as Parliament may deem necessary. The
provisions of sections 78, 79 and 80 being incidental and
consequential to the re-organisation of States under the Punijab
Recrganisation Act, Parliament's power to apportion the rights and
liabilities of the existing State of Punjab among the successor
States as per section 78(1) of the Act can be traced to Article 4
of the Constitution. -The executive power of every State is to be
so exercised as to ensure compliance with the lgws made by
Parliament, vide Article 256 of the Constitution. Section 78 {1)
of the Punjab Re-organisation Act provides for apportionment of
rights and liabilities of the existing State of Pdnjab in the
Bhakra Nangal and Beas Projects among the successor States by
agreerent after consultation with the Central Government. Article
299 of the Constitution does not envisage the executive power to
be exercised in consultation with the Central Government., Besides
it is the law enacted by Parliament which lays down the manner in
which the rights and liabilities of the existing State of Punjab
have to be divided between the concerned States. Clause 7 of the
1981 agreement expressly affirms the 1955 agreement and the
Government order dated 24th March 1976 subject to the
modifications provided for therein. The 1955 agreement is
therefore affirmed by the statutory agreement dated 3lst December
1981, The successor States of Punjab and Haryana were created
under the Punjab Re-organisation Act which itself provided for
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apportionment as per section 78 (1) of the Act, of the rights and
liabilities in the Beas Project. It should, therefore, be held
that both the States were created subject té section 78 (1) of the
Act. The 8 MAF water allotted to the State of Rajasthan as per
1955 agreement is a liability of the existing State of Punjab
recognised by section 78(1) of the Act providing for the
apportionment of the rights as obtaining on the appointed day.

Further the agreements dated 29th January
1955 and 3lst December 1981 were not contracts covered under
Article 299 of the Constitution, Since these were really. records
of the political decisions arrived at among the concerned States
at the instance of the Central Government and were not stricto
sensu contracts, the decisions recorded as per the agreements of
1955 and 1981 are not therefore void for reason of non-compliance
with the requirements of Article 299 (1) of the Constitution,

- To sum up, we are of opinion that neither
the agreement of 1955 nor that of 1981 was entered into in the
exercise of the executive power of the concerned States and hence
Article 299 of the Constitution was not attracted. The agreement
of 1981 was also beyond the pale of Article 299 for the reasof
that it was statutory in character.

We, accordingly, overrule the objection
raised by the State of Phnjab that the agreements dated 29th
January 1955 and 3lst December 1981 are void and moperatxve.
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CHAPTER XX
C.M.P. NO. 21/D-REWT/86 FILED BY THE DELHI ADMINISTRATION

The Union territory of Dellu has been

receiving water from the Ravi-Beas System to meet the drinking
- reqguirements of its inhabitants, Neither paragraph 9.1 nor
paragraph 9.2 of the Punjab Settlement contemplates providing for
water from the Ravi-Beas System to meet Delhi's additional
requirement by the Tribunal. The Delhi Administration avers that
it has been looking for raw water sources for meeting its
requirements,” one of the sources identified by the Expert
Committee set up by the Ministry of Works and Housing, Government
.of India, in 1975 was the surplus waters available from the
Ravi-Beas System. It submits that the claims of Punjab and
Harvana regarding the shares in their remaining waters can be
effectively adjudicated by the Tribunal only after taking into
oconsderation the drinking water requirements of the Union
Territory of Delhi.

' It is averred that in the meeting held on
29th March . 1963 under the Chairmanship of the Union Minister of
Irrigation and Power the question of supply of water to Delhi for
drinking purposes was considered to be one of paramount importance
and it was decided to explore all possible avenues on high
priority basis to secure additional supplies to meet the
~ increasing needs of the inhabitants of Delhi. At the shid meeting
it was inter alia decided that "(a) the Puniab Government would

continue to supply water to Delhi upto a maximum of 325 Cusecs

{(equal to 0.119 MAF) as heretofore and would endeavour to meet the
shortage experienced especially during the months of May and June.
This could be arranged through the Munak and Indri Escapes during
the current season, (b) for giving regular, uninterrupted and
assured supplies to Delhi to the extent of 325 Cusecs (0.119 MAF)
the Punjab Government would immediately start the construction of
the Link on Western Yamuna Canal Feeder on high priority basis,
-and (c) the supply of water has to be made through Indri Munak
Escapes.” It was clearly laid down that supply would be measured
at point of off-take at Munak or Indri Escape, as the case may be.
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The Naskar Committee estimated the
requirements for the year 2001 for Delhi as under:-

(i) For drinking purposes 925 Cusecs
(ii) For industrial purposes 93 Cusecs
(iii) Por gardening purposes _ 400 Cusecs

Total: 1418 Cusecs
' i.e. , 1.05 MAF."

To neet this requirement of 1.05 MAF the Delhi aAdministration had
suggested to the Ministry of Irrigation and Power that it may take
up the matter with the concerned States and secure additional
water fram unutilised Ravi-Beas supplies or from any other
alternate source to be indicated by the Ministry of Irrigation and
Power. The Delhi Administration had shown its inclination to meet
the proportionate cost of making investigations, project reports
and estimates in this behalf. The Ministry of Irrigation and
Power in its turn forwarded the request to the Member and Convenor
of the Camittee of Technical Experts on Ravi-Beas Waters.

In view of the aforesaid report of the
Naskar Comnittee, a meeting was held on l4th July 1972 under the
Chairmanship of the Union Minister for Irrigation and Power on
Conservation of Water Resources for augmenting water supply to
Delhi. In the said meeting it was decided, inter alia, that
Haryana will ensure that West plant will feed 200 cusecs
continuously rouvhd the year as under:-

"(i) Delhi will receive 300 cusecs at West plant,
325 cusecs delivered at Munak against 0.119 MAF
from Bhakra for six months.

(ii) Delhi will receive 300 cusecs at West plant
in the rainy season for about three months, when
water is available for releases below Tajewala
after meeting indents of Western Yamina Canal and
Eastern Yamuna canal; and

(iii) For the remaining three months or so, Delhi
will be given 300 cusecs from Sutlej, i.e.,
Bhakra, Ravi or Beas for which M.I.P. will hold
discussions with concerned authorities i.e.,
B.M.B. Haryana, Rajasthan and Punjab to get
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0.06 MAF, the exact figure to be decided by Joint
Secretary, G.B. on the basis of hydrological and
pumping, data to be furnished by Chief Engineer
(W), M.C.D. Share of Delhi in revised Ravi Beas
‘Waters was, therefore, increased by 0.08 MAF
raising it to 0.2 MAF against the earlier share
of §.119 MAF. Vide notification dated 24th March
1976 of Government of India, Ministry of
Agriculture and Irrlgation."

Notwithstanding thlS‘ increase, on 23rd
August 1978 the Mayor of Delhi addressed a letter to the Prime
Minister Shri  Morariji Desai to use his good offices to persuade
the Government of Punijab and Haryana to come to. Delhi's rescue by
agreeing to enhance the supply to 1.00 MAF to meet its mdinimum
needs. It was pointed ocut to the Prime Minister that since water
was used for consumptive purposes almost 80 per cent thereof was
returned in the shape of waste water and hence the actual
consumption was only 20 per cent. In the second master plan
prepared by the Delhi Development Authority for the Union
Territory of Delhi upto the year 2001 the population of Delhi was
expected to be around 128 lakhs inclusive of 6 lakhs in the rural
areas requiring additional waters to the extent of 0.871 MAF and
this quantity could, in the opinion of the Delhi Development
Authority, be easily spared from the surplus Ravi-Beas waters. It
was, therefore, ©prayed that this Tribunal should direct
continuance of existing share of 0.2 MAF of water to Delhi and
grant additional water to Delhi as requested.

The State of Punjab in its reply.to the said
C.M.P. has submitted that the finding of the E:xpe{ Comnittee set
up in 1975 was irrelevant and no water could be claimed as of
right fram the Ravi-Beas System as the Delhi Union Territory falls
in the Ganga basin where surplus water to the extent of 11,7 MAF
is available. Secordly, according to Punjab, Delhi does not find
a mention in either of the two terms of reference or paragraphs
9.1 and 9.2 of the Punijab Settlement and hence the demand of Delhi
for additional water for drinking purposes is beyond the purview
of this Tribunal. Therefore, on both the grounds, namely, (i) the
demand made by Delhi is not covered by the terms of reference and
(ii) Delhi Union Territory falls in the Ganga Basin and not the
Ravi-Beas Basins, it cannct lay a claim for additional waters from
the Ravi-Beas System. This, it is said, was made clear by Gyani
Zail Singh, the then Punjab Chief Minister, in his D.0. letter
addressed to Dr.K.L.Rao, Union Minister, Irrigation and Power.



202

According to Punjab since the Union Territory of Delhi isa
non-riparian State, Punjab cannot agree to meet its full
requirements having regard to the pressing needs of Punjab itself.
Tt was also submitted by Punjab that there is no surplus water in
the Ravi-Beas System which can be spared for Delhi. On this line
of reasoning, Punjab contends that the application filed by the
Delhi Administration for additional water deserves to be rejected.

The Delhi Administration has filed its
rejolnder to the reply lodged by the State of Punjab, Denying the
‘averment that the findings of the Expert Committee were
irrelevant, it contends that Delhi falls within the river valleys
of Ravi and Beas and is entitled to lock for additional waters
from that source. According to Delhi the claim preferred by it
for additional waters from the Ravi Beas System is not by way of a
concession but as a matter of right both under the Constitution
and the laws and since paragraph 9.1 of the Punjab Settlement
states that 'waters used for consumptive purposes will also remain
unaffected', Delhi is entitled to protect its existing user which
is to the extent of 0.2 MAF from the Ravi-Beas System. Paragraph
9.1 of the Punjab Settlament can mean that the right of Delhi and
Jarmmu  and Kashmir to the wusage from the Ravi-Beas™ System shall
remain unaffected to the extent verified by the Tribunal.
Consequently, the Delhi Administration contends that it is
entitled to be treated as a party so that it may be able to
protect its existing user. from the Ravi-Beas System, It is
further stated that the adjudication contemrlated by paragraph 9.2
of the Punjab Settlement will also affect the rights of the Union
Territory of Delhi. If the rights of Delhi are affected without
Delhi having an opportumity of being heard, the decision of the
Tribunal would be rendered void as violative of the principle of
natural justice,

It is further submitted that Delhi being the
capital of India, has a floating population with a regular flow of
foreign tourists, the daily flow of visitors from all over the
country is beyond 10 lakhs. Besides, there is a steady increase
in the population on account of urbanisation raising the need for
drinking water. It is, therefore, requested that the Tribunal
should take this special feature into “consideration while
submitting its report and make provision for supply of additional
water to Delhi from the Ravi-Beas System. Dealing with the
argument of Punijab that Delhi is not entitled to any water as of
right as it falls in the Ganga Basin, it is submitted that the
water of the three Eastern rivers fell to the share of India on
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payment of approximately Rs.100 crores to the Government of
Pakistan for withdrawal of Ravi-Beas waters which that country was
using on the expiry of the transition period. Since the
Government of India had paid a substantial amount to the Daminion
of Pakistan for acquiring these waters, no single State could lay
a claim on the said waters as they are national assets and under
our national policy the waters of any river can be distributed on
equitable considerations to subserve national interest. The
concept. of entitlement of river water to a riparian State only is
neither relevant nor a decisive factor, even if it is assumed for
the sake of argument that the Union Territory of B Delhi is
non-riparian. Since Delhi is already receiving a c=2rtain quantity
‘of water.fram the Ravi-Beas Svystem, it has a right to protect its
interest so far as that quantity is concerned under paragraph 9.1
of the Punjab accord and as the right to get water stands
established, it 1is also entitled to claim additional waters on
equitable considerations having regard to the increased needs of
Delhi. The suggestion of Punjab that Delhi should try to get
waters from the Ganga Basin is refuted by Delhi and it is stated
that the Government of Uttar Pradesh has already refused to
allocate water to Delhi from the Ganga Basin. There is,
therefore, no possibility of Delhi receiving water from the Ganga
" Basin and, therefore, the only alternative is to 1look for
additional supplies from the Ravi-Beas System, The Union
Territory of Delhi has therefore, claimed (i) that its existing
supplies should be protected and (ii) that it should be granted
additional supplies as may be determined by the Tribunal to meet
its increased requirements. Annexures numbering thirteen have
been produced by Delhi to support its averments in the
representation preferred before this Tribunal. It has also filed
written submissions in support of its contentions.

o : We have carefully perused the amnexures and
the  written submissions filed on behalf of the Delhi
Administration. Wwhile interpreting the terms of reference in the
context of paragraphs 9.1 and 9.2 of the Punjab accord, we -have
come to the conclusion that the jurisdiction of the Tribunal is
limited to verifying the use by the farmers of Punjab, Haryana and
Rajasthan from the Ravi-Beas System as on lst July 1985. That
paragraph also states that ‘waters used for consumptive purposes
will also remain unaffected'. It then proceeds to state that the
quantum of usage claimed shall be verified by the Tribunal. The
secornd sentence 'waters used for consumptive purposes will also
remain unaffected' has also reference to user as on lst July 1985.
On a true interpretation of paragraphs 9.1 and 9.2 of the Punjab
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accord, we have come to the conclusion that under the first
paragrach all that the Tribunal is required to do is to verify the
quantum of user for irrigation and other consumptive purposes as
on lst July 1985 by the States of pPunjab, Haryana and Rajasthan
only. So far as paragraoh 9.2 1is concerned, we have coame to the
conclusion that' the Tribunal is required to examine the claim of
Punjab and Haryana regarding the shares in their remaining waters,
We have also come to the conclusion that the terms of reference do
not permit us to reduce the allocation made in favour of Rajasthan
~under the 1955 and 1981 agreements. In other words, we have come
to the conclusion that the share of Rajasthan in the Ravi-Beas
waters fixed under the 1955 agreement and subsequently modified
under the 1981 agreement cannot be affected since the same is
bevond the purview of this Tribunal, For the same reasons we are
of the view that the share of Delhi fixed at 0.2 MAF under the
1981 agreement must remain unaffected. To that extent the
interest of Delhi stands fully protected and, therefore, there can
be no guestion of permitting the Delhi Administration to intervene
as a party on the apprehension that its share may be adversely
affected. Even assuming for the sake of argument that the second
sentence of paragraph 9.1 namely, ‘'waters used for consumptive
purposes  will  also remain unaffected’ applies to Delhi
ddministration also, since on a true interpretation of the terms
of reference we have come to the conclusion that the share of
Delhi * Administration fixed under the 1981 agreement cannot be
adversely affected by this Tribunal, there is no question of any
apprehended violation of the rule of natural justice. The second
part of the term of reference requires the Tribunal to adjudicate
on the qlaim of Punjab.and Haryana in their remaining waters, the
quantum of water to be determined after deducting the share of
Rajasthan, Jamm and Kashmir and the Delhi Administration under
the 1981 agreement, Item WNo.2 of the Terms of Reference does not
require the Tribunal to determine the share of Delhi
Administration in the remaining waters but what that term provides
is only to adjudicate upon the claim of Punjab and Haryana in
their remaining waters. On a plain reading of the said paragraph
it is clear that the contesting parties thereunder are merely
Punjab and Haryana and that is why we have come to the conclusion
that the share of Raijasthan cannot be affected, to do so would be
to violate the principle of audi alteram partem. In view of what
we have stated while discussing the scope of the inquiry before
us, we think the share of Delhi Administration under the 1981
agreement to the extent of 0.2 MAF must stand fully protected but
we have no jurisdiction to adjudicate on the demand for additional
waters beyond (.2 MAF under either of the terms of reference.



205

For the above reasons since the existing
share of Delhi to the extent of 0.2 MAF fixed under the 1981
agreement stands protected in view of the interpretation put on
the terms of reference, we see no need to permit the Delhi
Administration to intervene in the present proceedings as in our .
view its c¢laim for additional waters beyond (.2 MAF cannot lie
under either of the terms of reference. We, therefore, reject the
C.M.P. filed by the Delhi Administration.
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CHHAPTER XXI

: TTEM NO. 1 OF THE REFERENCE
(PARAGRAPH 9.1 OF THE PUNJAB SETTLEMENT)

The reference relatmg to the matters
spec:.fl.ed in paragraph 9.1 of the Punjab Settlement requires the
Tribunal to verify the quantum of usage of water by the farmers of
Punjab, Haryana and Rajasthan from the Ravi-Beas System as on
1-7-1985, The Tribunal is also required to verify the quantum of
water used for consumptive purposes as on that date, The
settlement assures that the farmers of Punjab, Haryana and
Rajasthan will continue to get water not less than what they were
using from the Ravi-Beas System as on 1-7-1985. The quantum of
water used for consumptwe purposes as on that date is also
assured.

. According tg the State of Punjab, the
utilisation of waters of the rivers Ravi and Beas by the farmers
of Punjab, Haryana and Raijasthan as also water used for
conaumptive purposes on lst July, 1985 was as follows:-

Punjab : 13,336 cusec day

Haryana : -+ 1,843 cusec ‘day
Rajasthan : : 6,216 cusec day

mltlplymg the above use on 1-7-1985 by 365 and applymg the
conversion factor of 1.9835/10~§ the annual utilisation of the.
Ravi-Beas Waters by the farmers of the three States and also for
consunptwe purposes by these States in terms of million acre feet
is said to be- .

Punijab : 9.655 MAF
Haryana : 1,334 MAF
Rajasthan : 4.500 MAF

The State of Punjab concedes that the quantity as aforesaid due to
the States of Harvana and Rajasthan had been assured under the
Punjab Settlement and Punjab has no objection in supplyimgy the
said quantity to those States even though Punjab is absclutely
entitled to the waters of the rivers Ravi and Beas.
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The State of Harvana contends as follows:

The concept of “farmers' user™ as incorporated in Item No. 1 of
the reference (paragraph 9.1 of the Punijab Settlement) necessarily
implies user by the farmers who receive water in their fields as
distinct from the releases at the canal heads. The verification
of such user as -on 1lst July, 1985 should relate to the farmers'
user in their fields with reference to their crops spread over a
"period, User on a single day cannot determine the fate of the
farmer for the future. Hence the date lst July, 1985 should be
taken as a part of the annual cycle in which the user is to be
verified. Distribution of water can best be done with reference
to the water in storage before and after the monsoon flows. This
annual water cycle called the "water year" forms the basis for
distribution of water to the farmers of the three States, In the
matter of wverification of user under Item No. 1 of the reference,
the computation should be with reference to the water made
available at the farm gates of the farmers of Punjab, Haryana and
Rajasthan, and not on the basis of water released at canal heads
at Nangal, Ropar, Madhopur and Harike. 1In the process of transit
of waters fram these canal heads, losses occur and the guantum of
water suoplied to the farmers is much less than the releases at
the canal heads. The losses can be reduced by the lining of
canals and if waters released at the canal heads are assured to
the respective farmers, they will be getting much more in quantity
than what they are entitled to under paragraph 9.1 of the Punjab
Settlement if steps are takuen for the avoidance of loss in transit
by the lining of canals. The extent of loss in transit of the
water released at the canal head before it reaches the farmers’
gate works out to 30% and the loss can be saved to the extent of
22.5% by lining the canals.  The date lst July, 1985, mentioned -in
paragraph 9.1 of the settlement should be accepted as relating to
a water year ending on 30th June 1985 and the verification of use
of water by the farmers should be based on the average use for
four or Ffive vyears. The farmers' use cannot be rationally
determined with reference to a particular date. The canals are of
different lengths and the farms are at different distances from
the canal heads. The travel time is different in case of each
farmer, The water released on lst July, 1985 may have reached
only a few farmers on the same day while water received by same of
the farmers on the said date would have been released during the
tourse of the last week of June, The releases in canals are
fecorded everyday. The farmers' use cannot be related to it
because of the time lag for the waters to reach the farm gates.
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The quantum of water used may differ from day to day, and the user
by the farmers on-'a single day should not determine the verified
user in paragraph 9.1. The State of Haryana suggests to take July
1, 1985 as the day with reference to an year's user prior to that
date representing the two crops as well as filling and depletion
periods of storages in a year. It is also contended that
admittedly there were breaches in the Bhakra Main Line in the
Punijab territory during the vear ending on July 1, 1985,
resulting in failure of supplies to the farmers of Haryana through
the Bhakra Main Line for a period of three months. The period of
one year prior to lst July, 1985 should not therefore be taken
into consideration in the matter of verification of the guaranteed
user by the farmers of Haryana. It is accordingly submitted that
the rational way of computation of the guaranteed quantity of
water under paragraph 9.1 of the Settlement is to verify the
average user for a period of four years from 1980-81, thus
excluding the year 1984-85 when there were breaches in the Bhakra
Main Line within the Punjab territory.

It was further urged on behalf of Haryana
that the term "user by the farmers" with reference to 1lst July,
1985 can relate only to the legitimate and bona fide user by the
farmer as on that day. A perpetrated mis-use or permissive use
cannot be taken in as user contemplated by paragraph 9.1 of the
Punjab Settlement. According to the State of Haryana the
assurance that the farmers of each of these States shall continue
to get water not less than what has been verified by the Tribunal
as "farmers' user" is not relatable to any particular source and
the verified quantity may well be ensured from other available
uncommitted water systems and sources, It is contended that
additional water can be generated by organising improvements of
the canals and the water distribution system to the farmers'
fields. Punjab had been using 0.60 MAF of the Ravi-Beas water
allocated to Rajasthan as provided for in the agreement dated
31-12-1981. Waters from the share due to Jammu and Kashmir were
also being used by Punjab., The permissive user of the quantity of.
water due to Rajasthan and Jammu and Kashmir, according to the
State of Harvana, cannot be taken into account in the computation
of user of the waters of the Ravi-Beas system by the State of
Punjab on 1-7-1985. Haryana had, after the Government Order dated
24th March, 1976, completed the construction of the SYL canal in
its territory. The share due to Haryana can be put to use only if
the construction of the SYL canal is completed also in the Punjab
territory. The State of Haryana had paid a sum of Rs.110.5 crores
and supplied machinery worth Rs,2.8 crores to the State of Punijab



209

for the completion of the 5YL, canal in the Punjab territory. The
agraement dated 31-12-1981 expressly stipulates for the completion
of the canal in the Puniab tervitory within two years from the
date of the agreement., There was agreement between the parties in
regard to the alignment of the canal, There was alsc no dispute
ragarding the canal capacity fixed at 6500 cusecs. The farmers of
Haryana were, however, deprived of their share of water from the
Ravi-Beas System on account of the failure of Punjab to construct
the SYL canal in its territory. Puniab had been using the
legitimate share of Ravi-Beas water due to Harvana taking
"advantage of its own wrong in not completing the construction of
the SYL canal., The State of Haryana therefore contends that such
misuse of water due to Harvana by Puniab cannot be taken into
consideration "as legitimate use by Punjab of the waters of
Ravi-Beas System as on 1-7-1985. Haryana further contends that
even if such permissive use and misuse by Punjab are also to be
taken into account under paragraph 9.1 of the Punjab Settlement,
the assurance contained therein can be met by lining of canals and
water courses whereby losses in transit from the canal head to the
farm gate ocould be avoided and additional quantity of water made
available to the farmers. The State of Haryana submits that the
savings equivalent at canal heads as a result of the lining of
canals and water courses were estimated by Punjab itself in its
White Paper issued in 1982, It is also contended that the
assurance in paragraph 9.1 can also be met by taking into account
the uncommitted and unshared river flows as also from the
availability of ground water resources.

It is further contended that the Sutlej
content in the waters used by the farmers should be excluded in
the matter of verification as on 1.7.1985. The waters of .the
Bhakra Nangal Project were committed to specific areas in the
erstwhile State of Punjab (including the present State of Haryana)
and Rajasthan as per the terms of the Bhakra Nangal agreement,
1959. The agreement sets out the quantity of water to be supplied
to the various areas of the undivided Punjab and Rajasthan. The
waters of river Sutlej available above Ropar -and shared among the
States of Punjab, Haryana and Rajasthan are called "shareable
supplies" from the river Sutlej. Specific areas were demarcated
for the supply of Sutlej waters and the water supply to those
ateas from the river Sutlej are committed waters under the Bhakra
Nangal Project. The Bhakra Main Line taking off from Nangal
through Nangal Hydel Channel supplies Bhakra waters to areas in
Punjab, Haryana and Rajasthan committed to Sutlej waters; Sirhind
Canal and the Bist-Doab canal emanating from the Sutlej at Ropar
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also supply water to some areas in Punjab committed to Sutle)
waters. The total quantum of water supplied up—to the headwork at
Ropar was quantified under the Bhakra Nangal Project. Thus the
committed supplies fram the river Sutlej irrigated parts of
Haryana and Punjab and parts of Rajasthan. There was greater need
of water for supply to the high and arid areas and to extend
irrigation facilities in the present Haryana areas. It was with a
view to meeting such needs that an integrated water system was
developed to make the surplus waters from Ravi and Beas available
at Nangal., Thus the low-lying areas of Punjab and Rajasthan
coamitted to Sutlej waters could be irrigated with the Ravi and
Beas waters from Harike through the Sirhind Feeder to the extent
of 2.37 MAF, out of which 1.00 MAF was the utilisation by
Rajasthan and 1,37 MAF by Punjab. Through the integrated scheme
Sutlej waters to the extent of 2.37 MAF at Bhakra-Nangal were
available for distribution to the high and arid areas of the
erstwhile Punjab. A Barrage at Harike was constructed in 1952 and
the Sirhind Feeder was completed in 1956. Further augmentation of
the supply at Ropar to the extent of 3.82 MAF took place with the
construction of the Beas-Sutlej Link in 1977. Thus a total of
6.19 MAF of Ravi and Beas waters were made available at Nangal for
integrated use. The Madhopur-Beas Link was built as early as in
1954 transferring the waters of river Ravi to Beas replenishing
the supplies at Harike. The construction of Pong Dam on the river
Beas was completed in 1974. The dam was constructed with the
object of storing monscon flows of the river Beas for
replenishment of supplies at Harike during non-monsocon period. The
extent of pre-partition use of Ravi and Beas Waters by the States
of Jammu & Kashmir, Punijab and Rajasthan is as follows:-

State Point of use
Madhopur Harike Total
J &K 0.04 - 0.04
Punijab 1.48 0.50 1.98
Rajasthan 1.11 1.11
Total 1.52 1.61 3.13

[ — ——r— o —

According to Haryana the Sutlej content of the waters used and the
pre-partition use of the Ravi and Beas waters should be deducted
in the course of verification under paragraph 9.1. So also, the
gains and flows in Sutlej plain between Ropar and Yusafpur, the
flows beyond 14000 cusecs available at Ropar and gains and flows
of the Ravi and Beas over ard above the surplus waters shared as
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per the 1981 agreement should also be deducted from the quantum
for verification as use by the State of Punjab. It is contended
by the State of Haryana that the Sutlej waters available below
Ropar beyond the committed Sutlej waters should also be deducted.
The quantity of Sutlej waters to be shared as per the 1959
agreement as determined by the B.,B.M.,B. was limited to
14000 cusecs based on the total discharge capacity of the canals
at Ropar. The water available at Ropar is, however, more than
14000 cusecs resulting in escapages below Ropar. This water is
available for use at Harike and is used in the Bhakra areas
through Sirhind Feeder and other areas. The Ravi and Beas waters
for Haryana are released from the Bhakra storage. . Haryana could
not use its share because of the failure of Punjab to construct .
the SYL canal. ~Such part of the Ravi-Beas waters not used by
Haryana adds to the Sutlej waters at Ropar. Even if the Sutlej
waters at Ropar are less than 14000 cusecs, the two together make
up more than 14000 cusecs.

It is also contended by Haryana that the use
of the Ravi and Beas waters is on the basis of the quantum of
discharge at Mandi plain. There are accumlations and gains
between Mandi plain and Firozpur due to flows into the rivers from
Nalas, Khunds and rivulets. These accumilations and gains are
also used by the State of Punjab., There are similar gains and
accumulations in the river Ravi below Madhopur till the point
where the river flows into Pakistan. Such accumalations are also -
used by Punjab and should be deducted from its verified user,

Yet another plea raised by Haryana is that
the Ravi-Beas waters are drawn by Rajasthan through Rajasthan
Feeder. Some quantities of water escape into natural depressions
in the Rajasthan desert whenever water is not required by the
farmers or when overdrawn. Such wastage of water cannot be taken
as use by the Rajasthan farmers even though the releases are shown
in the canal head. The supplies so escaped from the canal system
should be ascertained and deducted to arrive at the farmers' use
of the waters of Ravi-Beas System by Rajasthan as on 1-7-1985, It
is further stated that the water used for consumptive purposes is
out of the quantities released at the canal heads and no separate
record or data of such consumptive use is available. Since such
use is a'::overed _by the releases, no additional camputation of
consumptive use is necessary.

The State of Rajasthan contends that the
farmers' use and the consumptive use of the waters of the
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Ravi-Beas System as on 1-7-1985 cannot be reckoned on the basis of
releases on that particular day. According to Rajasthan the
expression "as on 1-7-1985" is intended to cover a period of one
full water year ending on 30-6-1985. Rajasthan points out that
the water received by its farmers from the Ravi-Beas System is
made available from Harike Headworks which is at a distance of
179 kms, from the Rajasthan border. The waters are received by
Rajasthan at Masitawali Headworks which is at a distance of
204 kms. from Harike. The canal system in Rajasthan extends to
about 600 kms., from Masitawali Headworks. Thus, the water
released from Harike Headworks takes varying and considerable time
to reach the farmers of Rajasthan. The release of water on a
particular day cannot be the scle basis for the computation of the
guaranteed supply of water for the whole year to the farmers
concerned, and the verification should be for a period of one year
taken on the basis of the average for a period of three years,
Rajasthan had not been supplied the full guantity of water covered
by indents made to the B.B.M.B. and it had not been able to use
water to the extent of its requirement, Computation, according to
Rajasthan, can only be based on the releases at the canal heads.
There is no record of the receipt of water at the farm gates and
it will not be possible to verify the water used by the farmers of
the three States with reference to receipts at farm gates. No
deduction can be made in regard to water escaped into depressions.

The quantity of such escapage is negligible, and the water so
escaped is also being utilised for the purpose of irrigation by
the farmers of Rajasthan and for consumptive purposes such as for
use as drinking water for cattle,

In the course of the hearing counsel for
Punjab and Haryana stated that no separate accounts of use for
consumptive purposes are available and part of the water released
for agriculture was used for consumptive purposes. Counsel for
Rajasthan stated that the actual use for consumptive purposes was
also out of releases fram canal heads and it is not necessary to
consider consumptive use separately. In view of the submission sq
made by all the three States we consider it unnecessary to deal
with the use for consumptive purposes separately.

The plea raised by Punjab that the use by
farmers and for consumptive purposes for one year should be the
maltiple for 365 days of the releases at canal heads on 1-7-1985
cannot be accepted as realistic. The date 1-7-1985 apparently had
been chosen by the signatories of the Punjab accord as a near date
prior to the date of the accord and the words used "as on
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1-7-1985" would clearly indicate that it is not the discharge at
the canal heads on that particular day that is material. The
‘expression 'as on' indicates the terminus date with reference to
which the state of facts existing during a period terminating on
that date should be ascertained. Though an argument was advanced
before us by Counsel for Haryana, based on the slight difference
in the language used in paragraph 1 of the Punjab Settlement as
compared to that employed in item No. 1 of the reference, we
consider that the deviation is of no significance. The use by the
farmers and for consumptive purposes is to be reckoned for a whole
year and the date has relevance only with reference to the year
for computation. Computed on the basis of discharge on 1-7-1985
multiplied by 365 would come to 15.489 MAF as against  the
availability of '14.455 MAF during the year 1984-85. The waters
released on a particular day reach the farmers on subsequent days
depending on the travel time. The release should also have
reference to the crops on the farmers' fields and the period
during which water is needed. Further, on irrigation projects,
hydrological conditions vary fraom year to year and the average of
a sufficiently long period of four or five years should be taken
to determine the rights of farmers. The agreements on Ravi-Beas
waters were based on mean river flows on an annual basis. Even
one year's data may not,. therefore, be representative. Rajasthan
proposed that the average of past three years ending in June 1985
should be the basis for computation. Since, however, there was a
breach in the Bhakra Main Line in 1985 disrupting supplies to
Haryana, Rajasthan has no objection to reckon the average of three
years from 1981-82 to 1983-84. The data furnished by the B.B.M.B.
shows considerable variations in the supplies from day to day in
various 10 daily periods. For instance, while the release on
1-7-1985 was 21986 cusecs, it was. 13413 cusecs on 30th June, 1985
and 19736 cusecs on 2nd July, 1985. 1lst July, 1985 falls in the
filling -season of 1985-86. The supplies are lowest in the
depletion period as the 10 daily data given below brings out:

: 1-10 11-20 21-28/30/31
January 1985 14574 - 13320 12630
February 1985 12430 12773 12868
March 1985 14273 14983 ] 14799
April 1985 10858 6208 11925
May 1985 ‘ 16319 16353 20756
June 1985 . 21861 21960 18191

What is assured under the Settlement is a continued use by farmers
in the future. It camnot be identified with reference to the use
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* on a single day or on the basxs of use of the previcus year
preceding 1-7-1985. Irrigated areas change from year to year due
to several factors including hydrological reasons. The
hydrological year in the Ravi-Beas system is from 2lst May to 20th
May of the succeeding year. The data of a single day or a single
vear obviously cannot give any true picture of the extent to which
there is use. The extent of the total volume of continucus use of
water cannot also be measured by data relating to one hydrological
year., The agricultural use of water must be regarded as
continuous although several fields may not be irrigated every
year, If a cultivated land is not, for same reason or other,
irrigated in one year, it cannot be said that the irrigation had
been abandoned and the area had lost its irrigability. It still
retains the right to receive irrigation in future years and should
not, therefore, be excluded in considering use. We are,
therefore, of the view that, if possible, a period of five years
should be taken to ascertain the extent of use of the waters of
the Ravi-Beas sgystem. Since, there was a breach in the Bhakra
Main tine for over three months disrupting supplies to Haryana,
the actual data for 1984-85 is not campletely available. However,
reatructured accounts for that yvear were prepared by the B.B.M.B.
but they were objected to by Punjab and Rajasthan, Harvyana
suggested that the annual use can be reckoned with reference to
the average of four years' data for the period 1980-81 to 1983-84
and, if 1984-85 had to be considered, Haryana has no objection
taking into account the restructured accounts. After duly taking
into account the technical assistance received by the Tribunal, we
are of the view that the feasible course now open to us is to take
the average of five years from 1980-81 to 1984-85 adopting the
restructed accounts for breach periods in 1983-84 and 1984-85.

The B.B.M.B. compiles the accounts on the
basia of the hydrological year (filling period from 2lst May to
20th September and depletion period from 2lst September to 20th
May of the succeeding year). We have, howevcr, cbtained data from

the B.B.M.B., for the twelve months period ending on 30th June for
each of the five years,

Both the States of Punjab and Rajasthan
submit that the usage can be verified on the basia of the accounts
of releases at canal heads, The State of Haryana, however,
submits that the use by farmers can be reckoned only with
reference to the availability of water at the farm gates of the
farmers, While data may not be available at the farm-gates, the
usage at farm-gates could be assessed by multiplying the releases
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at the canal heads by the efficiency factors of the Canal Systems,
said to be 59.6% in Punjab, 66.7% in Haryana and 60.8% in
Rajasthan as on 1-7-1985, on the basis of calculations furnished
taking into account the extent of lining of Government canals and
water courses. It is, however, seen that data for the actual
releases is available only at the canal heads. According to
Punjab such releases should be verified to ensure the guaranteed
supplies to the farmers, the application of efficiency factors
would be a theoretical exercise of no practical value, and that
the water courses belong to the respective farmers and lining had
been done at the expense of the farmers. Water saved by the
lining of Government channels had been used by the respective
farmers.

There are 13500 water courses in Punjab and
13081 in Haryana for supply of waters of the Ravi-Beas System or
of the river Sutlej or of both., Each water course commands area
ranging from 600 to BOO acres. The nurber of farmgates will run
into several hundreds of thousands in each State and the data of
deliveries at farmgates is not available. Data is cbserved of the
canal flows at important locations and control points, We cannot,
however, lose sight of the fact that 1lining of canals and
vatercourses leads to considerable savings in seepage losses and
such waters saved will also be available for use. In the course of
arguments it was pointed ocut that the Governments of Punjab and
Haryana had recently decided that they would meet the cost of
lining watercourses and no part of the cost would be recovered
from the farmers. Government channels are being lined from public
funds. One cannot also lose sight of the fact that with the
growing demands of water, improvements in irrigation techniques
such as sprinkler irrigation, drip irrigation etc. will have to be
progressively adopted. Such methods would improve the efficiency
of canal system.

Since the actual deliveries to the farmers
are not msaaured at farmgates, it is not possible to verify the
water used by farmers from the Ravi-Beas System at the farmgates.
The claims made by the States of the withdrawals at the canal
heads and the Ravi-Beas System component thereof have been duly
scrutinised,

WATER ACCOUNTS OF BHAKRA BEAS MANAGEMENT BOARD -
After the recrganisation of the Punjab State
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on lst November, 1966, the Bhakra Management Board was constituted
by the Government of India on 1-10-1967 to manage the Bhakra
Project works. The Board was renamed as Bhakra Beas Management
Board on 15-5-1976 when some completed works of Beas Project were
transferred under its charge. Unit II of the Beas Project - Pong
Dam was completed on 31-12-1974. The Unit I - Beas Sutlej Link
started operation on 7-7-1977. )

The B.B.M.B. deals with the operation and
" maintenance of Bhakra Dam and power plants, Nangal barrage, Nangal
Hydel Channel and the escape at Lohand Xhad from the Nangal Hydel .
Channel to Ropar, as well as the Pandoh Dam, the BSL Link, Dehar
_Power Plant and the head requlator of the Anandpur Sahib Hydel
Project. The Punjab Government continues to be in charge of the
head works at Ropar and Harike as also the Bhakra Main Line as
well as the head regulators in the canals leading to the contact
. points with Haryana at RD 390 of Bhakra Main Line and at RD 160 of
the Narwana Branch. Punjab Government also continues to be in
charge of the head requlators of the Eastern Canal, Makhu Canal,
Rajasthan Canal, Ferozepore Feeder and the Sirhind Feeder and
Bikaner Canal. The Madhopur Headworks, the head regulator of the
UBDC, Kashmir Canal, Chak Andhar Canal, the MB Link and its
control structures and the escape from UBDC mto the Beas are also
under the charge of Punjab.

The Bhakra Management Board was preparing
water accounts for the Sutlej since its constitution upto 1979-80.
Fram 1980-81 onwards, it is also preparing water accounts for the
Ravi and Beas Waters and the BSL diversion. A Technical Committee
consisting of the officials of the Board and the participating
States reviews the water position of the Sutlej, Ravi and Beas
every month and draws up the broad operational programme for the
ensuing month. Any variations required in the detailed day to day
operation are authorised by the Chairman, B.B.M.B.

A Water Accounts Reconciliation Camittee
consisting of representatives of B.B.M.B. and States meets every
month to reconcile the water accounts. At the end of the
filling/depletion period, the accounts for the entire
filling/depletion period are also reconciled by the Committee.
Gauge and discharge data at Ropar, Harike and Perozepore
headworks, on the canals such as Rajasthan Peeder etc. at contact
points with Rajasthan and at the various works on the Ravi and MB
Link are observed by Punjab and furnished to the Board and
reconciled every 10 days by B.B.M.B. and the Assistant Engineers



217

of the States., It was complained before us by Haryana that the
Board has not been permitted by the Punjab Government to observe
the gauges or discharges at these various sites or check the
observations. by Punjab and it is also not furnishing the gauge
discharge data at Mandi Plain on the Beas and at Yusafpur on the
Sutlej to the Board or the other States, These are matters for the
Government of India to look into and rectify in the light of the
provisions of Sections 79 and 80 of the Punjab Reorganisation Act.

The water accounts prepared by B.B.M.B.
indicate the available supplies, escapages downstream the
- headworks, the shares of different canal groups and contact points
and shares and indents of the States whichever is.lower, the
deliveries, eXcess or shortage of the deliveries from the
shares/indents whichever are lower, cumulative excess or shortage
in the filling season/depletion season. The water account for the
10 day period-21.5.1983 to 31.5.1983--is appended heretc by way of
specimen (Table 1 ~ Appendix 3, Pages 303-308). ‘

In the case of Ravi and Beas Waters, the
fixed share of Jammu and Kashmir and the requirements of Delhi and
the pre-partition uses are first deducted from the availabilities
at Madhopur and Mandi plain and the shares of Punjab, Rajasthan
and Haryana in the remaining waters are worked out. Till
31-12-1981, the shares were calculated in the proportions 3.13 :
7.49 : 3.5 out of 14.85 MAF, a figure resulting by deducting 1 MAF
from the 15.85 MAF total surplus waters to account for the lack of
storage on the Ravi (pre.Thein Dam).

We are informed that no water accounts could
be prepared for the period 1.1,1982 to 4.12.1982, because of lack
of agreement among the States. Rajasthan had proposed that their
share should be shown as 8.6 MAF (including 0.6 MAF permissive
temporary use allowed to Punjab). The Board restarted the water
- accounts from 5,12.1982 onwards calculating the share of Rajasthan
as 4655/9500, share of Punjab as 2850/9500, and share of Haryana
as 1995/9500 in the Surplus Ravi Beas Waters, after deducting from
the availability the pre-partition uses, the fixed share of
0.65 MAF of Jammu and Kashmir and the actual deliveries to Delhi.

There were breaches in the Bhakra Main Lipe
on b6th June and 20th July 1984 and the ‘supplies through Bhakra
Main Line of Sutlej or surplus Ravi-Beas waters to Haryana were
either completely or partially disrupted from 6th June to 7th
September, 1984. Therefore, the B.,B.M.B. pestricted the releases
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from Pong Dam and compiled water accounts by treating the releases
downstream of Ropar above 14000 cusecs, either of Sutlej or BSL
Waters, as Ravi-Beas Waters. '

_ In their statements of case and in the
course of arguments on the first term of reference, Haryana and
Rajasthan pointed out that the water accounts of the B.B.M.B. were
subject to the following footnote:

"Deliveries to Punjab also include scme supplies

made downstream Ropar which have already been

booked to Punjab at Ropar, In addition, the

deliveries to Punijab also include gains between

Ropar and Harike and between Mandi Plain and

Harike on account of contribution made by various .
drains, rivulets, Khads etc."

Rajasthan and Haryana advanced arguments
that the variocus components mentioned in the footnote should be
quantitatively identified. Haryana furnished along with their
statement of case detailed tables identifying quantitatively
Sutlej releases reaching Harike, the gains and losses between
Ropar and Yusafpur on the Sutlej and the gains and losses in the
Beas below Mandi Plain, Haryana also filed discharge data of
Yusafpur and Mandi Plain sites obtained by them from the
Government of India. ‘

After hearing the parties, the Tribunal
passed the following order:

“It is stated before us by Counsel appearing
for the three States that they are agreeable to
the figures furnished by B.B.M.B.being adopted by
the Tribunal as the basis for verifying the
quantum of usage under Point No.l,

Coungel for the States of Rajasthan and Haryana
had orly this reservation, namely, that the
gains/flows below Mandi Plain and below Ropar can
be ascertained by reference to the figures to he
furnished by Government of India since B,B.M.B.
does not have any data concerning the same.

The State of Haryana has furnished some figures
of the Government of India. Counsel appearing
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for the State of Haryana has also pointed out
that in the statement of B.B.M.B., agreement is
to the extent of B.B.M.B. figures, subject to the
notes given by B.B.M.B. ‘

The State of Punijab is given 10 days' time fram

today to prepare their Statement to be placed -
before the Assessors and thereafter, the

Representatives of Punijab, in the presence of the

Reprsentatives of the other two States, may place.
their respective submissions before the Assessors

regarding the aforesaid limited matter, namely

the data concerning the gains/flow below Mandi

Plain and Ropar.

The Engineers and Representatives of the three
States concerned will appear before the Assessors
on the 23rd of June, 1986 along with the
representatives of the B.B.M.B. for discussion
and submission of their respective stand before
tham,

Counsel for the State of Rajasthan submits that
it may be permitted to produce before the
Agssessors the documents regarding the
pre-partition utilisation of waters of Shah Nehar
canal and the usage of water by the State of
Jammu and Kashmir, The discussions with the
Assessors will be <concluded by the 27th
June, 1986, ,

After the discussions with the Assessors are
corpleted the three respective States may, if
they so desire, file their written submissions
. before the Tribunal concerning the subject
matter of the discussions on or before the 8th of
July,1986."

The Assessors, after their discussions with
the engineers of the respective States between the 23rd and 27th
June, 1986, prescribed the proformae on which 10 daily figures
should be furnished by the B.B.M.B. These were camwliled and
furnished by the B.B.M.B, utilising the data at Yusafpur furnished
to the Tribunal by the Ministry of Water Resources. These were
rade available to the States“on 18th August, 1986,
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In its order of 20.8.1986, the Tribunal
granted three weeks' time to the States to study and check up the
data prepared by the B.B.M.B, supplied to them and thereafter to
have technical discussions with the Assessors.

The discussions with the Assessors by the
State Engineers took place on 13th, 17th, 1Bth, 29th and 30th
November, 1986, - '

SHARES OF STATES: ' : ' .

Punjab argued that, in the past B.B.M.B.
accounts mdlcated both the share of a State and the indent of a
State and the lower of these figures was taken as the yardstick
for comparing deliveries. It was urged that this practice should
continue and excess/shortage in utilisation should be considered
in relation to the share/indent whichever was lower.

Haryana and Rajasthan submitted that indents
were indicated for day to day operational purposes and they depend
. on the weather and other conditions in the command, and that the
share of a State depended on the actual supply avallablllty and
the inu=nt nowhere came in the pxcture

' We are of the view that indents are meant
for regulatory purposes and depend upon the rainfall in the
command, any emergencies in engineering work and the stage of
development of the projects. The indents cannot, therefore, be
mixed up with Shares,

Haryana submits that in the period 1,1,1982
to 4.12.1982, when the B.B.M.B. did not prepare .any water
accounts, the shares of the States should be computed on the
formilation 'of the Board of 1979 based on the 1976 Govt. of India
Order viz. Haryana : Punjab : Rajasthan = 3.5 : 3.13 : 7.49 ocut of
a total of 14.85 MAF, in the pre~Thein Stage. ‘

Punjab arqued that in this period, the
formalation used by the B.B.M.B. from 5.12.1982 based on the 1981
agreement should be applied i.e. the proportion, Haryana 1955:
Punijab 2850: (including permissible use of 0.6 MAF of Rajasthan S
share) : Rajasthan 4655. .

Rajasthan argued that the shares should be
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worked out strictly on the basis of 1981 agreement viz.,, 8.6 MAF
for Rajasthan : 4.22 MAF for Punijab and 3.5 MAF for Haryana out of
17.17 MAF.

We are of the view that since we have to
assess the usage of water over a number of years, there should be
a common base for computing the shares of the States in all the
vears considered and this should be based on the 1981 agréement,
which allowed permissive use of ‘0.6 MAF of Rajasthan's share by
Punjab. The Board have also rounded off the fiqures for day-to-day
operation. Since we are dealing with annual usages, we have
computed these in the exact proportion 4.82 for Punjab (4.22 MAF
own share + 0.6 MAF permissive use from Rajasthan's share):3.5 MAF
for Baryana : 8 MAF for Rajasthan out of 16.32 MAF (mean 17.17 MAF
of surplus Ravi-Beas waters minus 0.65 MAF‘ for Jammu and Kashmir
and 0.20 MAF for Delhi).

Rajasthan argqued that Jammu and Kashmir was
allocated a fixed share of 0.65 MAF in surplus Ravi-Beas waters,
but was using only 0.2 MAF or so. The balance 0.45 MAF, it was
urged, should be taken into account while calculating the shares
of Punjab, Haryana and Rajasthan. At present, all the balance was
being used pre—emptively by Punijab.

No evidence was led to indicate that Jammu
and Kashmir had allowed any permissive use of their unused share..
Further Jammu and Kashmir 1is not a party to the present
proceedings. -

Rajasthan argued that Delhi was given a
share of 0,2 MAF out of 17.17 MAF and this had to vary from year
to year, but that the B.B.M.B. was allowing Delhi to draw much
more, and distributing only the remaining water to Punjab, Harygmi
and Rajasthan., 1In the course of the hearings, Haryvana did not
object to the use by Delhi, but only desired that the capacity in -
excess of 0.119 MAF used for Delhi water supply should be taken
into account and added to the use of Haryana. Counsel for Punjab
stated that their State would consider the sale of water to the
nation's capital for water supply, but that this should not be
determined as a share for Delhi out of Ravi-Beas waters.

' It is learnt that Delhi is already making
payments to the B.B.M.B. for water supply and that these are
credited to the Board's accounts, and thus become available to all
the partner States.
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Haryana argued that the water conveyance
system to Delhi had been constructed for conveying only 0.119 MAF
and that any additional water actually utilised by Delhi should be
taken into account in determining the usage by Haryana since the
water was being conveyed by Haryana at the expense of its own
irrigation from the limited capacity available at present in the
Bhakra Main Line. Since we are determining the actual user, we
are unable to accept this contention, -

As per the 1981 agreement 4.22 MAF water
from the Ravi-Beas System was allotted to Punjab and 8.60 MAF to
Rajasthan. The agreement itself provides for and permits Punjab
to use 0,60 MAF from out of Rajasthan's share until such time as
Rajasthan is able to use its full allotment. As on lst July 1985
Rajasthan was not able to use its full allotment. The use by
Punjab of 0.60 MAF of water from the share due to Rajasthan is a
permissive user. Both Haryana and Rajasthan contend that such
permissive user by Punjab cannot be taken into account as its
legitimate use of the waters of the Ravi-Beas System as on
1-7-1985, We are unable to agree with this contention. A
permissive user is also legitimate and use by the farmers of
Punjab of 0.60 MAF out of the 8.60 MAF due to Rajasthan is also
liable to be reckoned in the matter of verification of use by the
farmers of Punjab as on 1.7.1985,

As per the order of the Government of India
dated 24th March, 1976, 3.5 MAF (out of the 7.2 MAF water due to
undivided Punjab and@ PEPSU under the 1955 agreement) was allotted
to Haryana. The water allotted to Haryana can be put to use only
on completion of the SYI, canal, part of which is to be cunstructed
in Punjab territory. Baryana had completed construction of the
SYL, canal in its territory in 1978. The 1981 agreement allotting
3.5 MAF water to Haryana and 4.22 MAF to Punjab specifically
provides for the completion of the SYL canal by Punjab within two
years fram the date of the agreement. The estimated cost of
construction of the canal in the Punjab territory was also paid by
Haryana to Punjab. The alignment of the canal in the Punjab
territory and its capacity at 6500 cusecs had been agreed upon.
Nevertheless, the construction of the canal is not completed until
this day and Haryana has not been able to utilise its allotment of
the waters of the Ravi-Beas System for the failure of Punjab to
complete the construction of the canal. We see great force in the
submission of Haryana that Punjab should not be permitted to take
advantage of its own wrong in the matter of computation of the
user of the Ravi-Beas Waters by the farmers of the respective
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States as on 1-7-1985. Such use by Punjab of the waters of the
Ravi-Beas System allocated to Haryana as per the 1981 agreement
cannot be treated as legitimate use by the State of Punjab and
will not be taken into account in the matter of verification of
user as on 1-7-1985., We cannot, however, add the guantum of water
used by Punjab from out of the share due to Haryana as user by
Haryana for purposes of verification. Haryana, for whatever
reason, could not use its due share under the 1981 agreement and
could use only such quantity of water as was released through the
existing canal system., Hence in the matter of verification, the
actual use by Haryana alone is taken into account.

SHAH NEHAR CANALS

" Rajasthan argued that in the statements
prepared by the Ministry of Irrigation & Power for the meetings in
connection with the 1955 Agreement, the pre-partition uses of
various projects were indicated, and even figures as low - as
0.04 MAF for Kashmir Canal had been separately identified. In
regard to the Shah Nehar Canal, the pre-partition uses were shown
as "NA" and the total requirements of 0.79 MAF were shown to be
met ocut of surplus Ravi-Beas Waters. Rajasthan therefore argued
that the pre-partition use of 0.32 MAF shown in the B.B.M.B.
accounts was not correct and that this requirement had to be met
by Punjab out of its share in surplus Ravi and Beas Waters.

Haryana argued that the Shah WNehar Canal
System had canals which were similar to kuhls in the hilly areas,
Most of the withdrawals at the head were returned to the rivers at
the tail of the system. This factor should be taken into account
in determining the pre-partition use,

, Punjab argued that the pre-partition uses
of Shah Nehar Canals were examined at length by a Comittee of the
Beas Control Board, and the Ministry of Energy had determined the
pre-partition use as 0.32 MAF,

The Shah Nehar Canal System camprises
ancient canals vhich were earlier operated by private individuals
and then came under the control of the Deputy Commissioner,
Hoshiarpur in 1871, The main Shah Nehar Canal came under the
control of the Irrigation Department in 1949-50. Other canals
known as Sathwan, Ladhri, Ajmer and Nausheria continued to be
zamindari kuhls and continued to be under private operation. All
these canals are located downstream of Pong Dam, but upstream of
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Mandi plain, which along with Madhopur were taken as the sharing
noints in various agreements for the surplus Ravi and Beas Waters.

The canals were fed from the river Beas by a
feeder creek taking of [ from the river at Ray Head, about 13 kms.
uostream of the head regulator of the Shah Nehar Canal, where a -
boulder crate struckture was built almost every year. With the
completion of the Pong dam, the floods would mostly be absorbed in
the reservoir and the releases from the dam would be controlled
and ragulated to meet the irrigation requirements at' Harike and
nower requirements including peak operation. As a result there
‘would be gr=at reduction in flow depths ‘and there would also be
considerable variations in the releases at various times of the
day. The Punijab Government therafore proposed a barrage across
the Beas river downstream of the Pong dam with adequate balancing
storage capacity for feeding the Shah Nehar System, as well as the
nproposed Mukerian Hydel System,

The pL‘OJeCt proposals sent by the Government
of Punjab in March 1974 envisaged an amnual utilisation of
0.384 MAF, The guestion of the utilisation was referred by the
Central Water Commission to the Government of India.

The Shah Nehar barrage project was
thereafter accepted by the Planning Commnission, with the
utilisation being 0.384 MAF out of which pre-partition use was
0.32 MAF. W% project for extension and improvement on Shah Nehar
Canal System was also cleared by the Planning Commission in
Decenber 1977 for a tatal utilisation of (.384 MAF, subject to the
utilisation of Punjab being limited to 0.32 MAF as pre-partition
use and balance against its share of surplus Ravi and Beas Waters.

‘From what we have stated above, it 1is
cdbvious that at the meetings held in connection with the 1955
agreement, the pre-vartition utilisation in regard to the Shah
Nehar Canal was undoubtedly shown as 'NA' but later the quantum of
use was estimated to be 0.32 MAF and the same came to be approved
by the Planning Commission also.

The contention . raised by Rajasthan, which
has to an extent been supported by Haryana, has two facets.
Firstly, it would seem that when the 1955 agreement was executed,
the pre-partition utilisation from Shah Nehar Canal was shown to
be 'NA', not available, Tater it was estimated as 0.32 MAF, This
fact was known to all the party States when the 1981 agreement was
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executed and yet, for reasons best kndwn to them, no mention
thereof was made in the said agreement and the pre-partition
utilisation was taken to be 3.13 MAF only. One reason may be that
if this utilisation of 0.32 MAF was added to 3.13 MAF, the total
pre-partition use would have risen to 3.45 MAF which would have
ceduced the sSurplus water available for distribution after
deducting the shares of Jammu and Kashmir and Delhi Water Supply
to 16 MAF only, which if distributed according to the ratio
adopted by the 1981 agreement would have resulted in reduced
allocations, i.e., 8.43 MAF for Rajasthan, 4.14 MAF for Punjab and
3.43 MAF for Haryana. Since we have taken the view that the share
of Rajasthan under the 1981 agreement cannot be touched, it would
seem paradoxical “hat Rajasthan should raise such an objection at
such a belated stage,

The second facet to the argument is that if
the said quantum of water was not included in the pre-partition
use, BBMB was not justified in entering the same in its accounts
as Punjab's pre-partition use and the proper course would be to
treat the same as additional surplus waters divisible among the
three States. It is too late in the day for Rajasthan to so
contend as it is not a party to Item Wo. 2 of the reference and
cannot claim additional waters from (.32 MAF, Besides, Punjab's
“use thereof having been established, BBMB was completely right in
taking note thereof in the accounts maintained by ‘it.,  The
character of the said water not being surplus Ravi-Beas Waters, we
agree with Punjab that it cannot be added to the kitty for
distribution. In the above circumstances, we reject the
contentions of Rajasthan and Haryana in this regard. ' ‘

BCCKING OF THE USE OF WATERS AT ROPAR

Punjab argued that the booking of the use of
water at Ropar should be the same as was done in the past water
accounts of the B.B.M.B. Haryana and Rajasthan argued that the
water accounts of the B.B.M.B. were accompanied by footnotes which
bad to be gquantitatively evaluated and taken into account while
assessing the use of Ravi-Beas System Waters.

At Ropar, the waters received come from both
the Sutlej supplies stored in Bhakra dam, gains/losses between
Bhakra and Ropar and the suppliag of Beas waters (3.82 MAF)
through the Beas Sutlej Link. ? .

In the order issued on 15-1-1982 in
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pursuance of the 1981 Agreement, the Ministry of irrigation had
laid down the use of BSL Waters as follows:-

0.2 MAF for Delhi, 3.45 MAF for Haryana,

0.17 MAF for Rajasthan (Haryana was to draw the
remaining 0.05 MAF of its share ex-Harike through
Rajasthan feeder from an appropriate point.).

In the past water accounts, the B.B.M.B.
assumed all available supplies at Ropar upto 14000 cusecs, the
total authorised full supply discharge of the Sirhind and Bist
. Doab canals, as deliveries of Sutlej water to the Sirhind and Bist
Doab Canals. This was irrespective of whether the water available
comprised only Sutlej waters or partly of BSL waters of Haryana
which could not be used by that State, The actual deliveries in
the Sirhind and Bist Doab Canals were not taken into account. It
was indicated that the Board adopted the said procedure, as Punjab
had not permitted the verification by the Board of Canal
withdrawals, The B.B.M.B. also treats all the water flowing below
Ropar, with the exception of specific BSL releases, as waste
water, and this water is not taken into account in the accounts at
Harike. Any gains in the Sutlej between Ropar and Yusafpur or
Ropar and Harike or Ropar and Ferozepur, and on the Ravi and Beas
below Mandi Plain upto Harike/Ferozepur are also not taken into
account.,

The Ravi and Beas utilisations of Punjab
used to be computed by totalling the canal withdrawals ‘at Madhopur
and Harike. At Ropar, the use by Punjab of BSL waters was being
calculated as the release from BSL waters for Haryana minus the
actual use of Haryana minus the flows released below Ropar above
14000 cusecs. :

It was demonstrated by Haryana that in the
period 21st May, 1983 to 31st May, 1983, which was discussed at
great length, the delivery to Punjab of Sutlej waters at Ropar was
shown as 115334 cusec days, while the actual withdrawals in the
Sirhind and Bist Doab Canals were only 109237 cusec days. The
figures of BSL waters used by Punjab at Ropar was shown in the
past B.B.M.B. accounts as 6299 cusec days, while the actual was
only 202 cusec days.

_ _ The profeormae prescribed by the Assessors
were devised in order to isolate the various camponents of the
uses/flows at Ropar and have been filled. in correctly by the
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-M.B. We consider it safe to rely on the data furnished by the
.M.B. in the proformae. .

DATA OF YUSAFPUR® AND MANDY PLAINS SITES;

WHETHER CAN BE RELIED UPON.

Punjab argued that the discharge
observations at Yusafpur and Mandi plains are not of the requisite
standards for water sharing/water accounts, as the discharge
observations are made only once a day, against 2 hourly
observations at other locations. ' The flows were highly variable
and fluctuating at Yusafpur. Tt was also stated that the two
sites were affected by the afflux of the Harike barrage. It was
stated that complete cross sections of the river including storage
reach were not available and that the standard wethod of
calculation from cross sections is very lengthy and would need a
lot of time. Punijab therefore furnishes some calculations for
Aafflux based on an' empirical formula.

:

Haryana argued that these sites have been
observed for a long time and their data is also being furnished by
the Government of India to Government of Pakistan, More than 50%
‘of the gains below Ropar occur in the depletion period. Regqulated
releases from Ropar for Harike and the unused share of Haryana in
BSL and of Punjab in the Sutle)] constitute 70% of the Flows
received at Yusafpur and these are releases from”Bhakra gtorage.
The range of minimum and maximum discharge between July and
September was only 1:3 at Yusafpur and 1:2 at Mandi plain. 1In
four years there were no releases downstream of Ferozepur for 262
days on an average showing that all the gains in the Sutlej below
Ropar in these days were fully utilised at Harike/Ferozepur. In
another 25 days, the releases were less than the unutilised shares
of Haryana in BSL. In another 27 days, the releases were less
than the unutilised shares of Rajasthan and Haryana.

Haryana has further argued that for
calculating the afflux, all the standard books including the one
referred to by Punjab recammend the method of solution of the
fundamental differential equation which takes into account the
effect of friction and none of the standard books recommend the
method adopted by Purijab. The "Treatise on Applied Hydraulics® by
H.Addison itself states that the empirical formula gives a "rough
notion" of the length of backwater- curve, Haryana has further
argued that while the Punjab engineers indicated a slope of 0.334%
during the technical discussions, they have used an average Slope
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of 0.25% in the calculations. The calculations are not supported
by field data and as such they are not acceptable. With a bdd
slope of 0.5% and coefficient of roughness 0.35, the backwater
length is about 10 km. Even with a very moderate value of 0,03,
which gives a bed slope of 0.37%, the backwater is only 14 K.M.
Thesae figqures are for 953 cusec and these will get reduced for
higher discharges. The average discharge at Harike in four years
was about 16000 cusecs, and hence the length of back waters would
get further reduced. ) '

Ra]asthan argued that Mand1 plain was the
point for sharing surplus Ravi and Beas waters and it was
untenable for Punjab tc say that the observations here are not
reliable. Similarly, Yusafpur observations could also be relied
upon. Raijasthan also arqued that the formula used by Punjab was
for calculating the length of backwater under flow-conditions over
an open weir, the afflux being calculated as flood lift over a
weir under maximum flood discharge. @At Harike, the pond level is
maintained by operating gates and in these static head conditions,
the afflux would be just half of what Punjab had calculated and
since Yusafpur and Mandi plain were more than 20 kms. from Harike,
the gquestion of any backwater effect on the gaugings at Yusafpur
and Mandi Plain did not arise,

It has to be recognised that there are
significant releases at Ropar of Sutlej and BSL waters, and
additions of water between Ropar  and Yusafpur by regeneration,
intermediate flows etc, Similarly, there would be additions to
flows between Mandi plain and Ferozepure. These have to be

identified for use in the assessment of user of the waters of Ravi
and Beas,

Discharge cobservations on big rivers are
made only once a day. Most of the projects are operated on the
basis of such single observations only. 'The distribution of
waters at Farakka between India and Bangladesh is being done on
the basis of discharge observations once a dayr

‘While gauges may be read hourly or two
hourly, they are of significance only in the flood periods which
are not of practical importance in the present assessment., In

flood periods the waters will be far in excess of the canal
requirements,

The flows below Ropar and the gains between
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Rooar and Yusafpur and Ferozepur can be made use of and are
actually being done s0 on all the days when there are no releases
below Ferozepur. The position would be similar in respect of the
Mandl Plain - Ferozepore reach also.

Tt is alqo seen from Form Nos.. 2 and 5 of
Appendix IT to Annexure 'H' of the Indus Waters Treaty that Mandi
plain and Yusafpur were discharge stations, the data of which were
used in the computation of the shares of Pakistan and Tndia and in
the preparation of water accounts of the two countries in the
reriod of transitional arrangements, The TIndus Treaty was
~concluded in 1960, while the Harike barrage was camleted in 1954,
Tt is not conceivable that any sites affected by the afflux of an
existing structure would have been selected for use in the sharing
of watars between the two countries.

In these circumstances, we are unable to
accept the contention of Punjab that the data of Yusafpur and
Mandi plain is not-reliable or that the qalns are so variable and
fluctuating as cannot be made use of.

Punjab further contends that the Sutlej
waters are sharad at Ropar, anv gains below Ropmar are not
shareable, and the Tribunal has no jurisdiction on the Sutlej
waters, We have to verify the usage of the waters of the Ravi and
Beas system, If any Sutlej waters are used in any of the canals,
it is necessary for us to identify them and take them out of
consideration when assessing the usage of the waters of the Ravi
and Beas System.

WHETHER WATER USED FOR FILLING THE DEPRESSIONS IN THE GHAGGAR AREA
IN RAJASTHAN SHOULD BE DEDUCTED FROM THE USAGE OF RAJASTHAN,

Harvana and Puniab argued that Rajasthan was
1sing a large amount of water, about 0.2 to 0.5 MAF, to fill up
the depressions in the Ghaggar area and this should be deducted
from the usage of Rajasthan.

Rajasthan  explained  that  after the
implementation of the Ghaggar flood control works, available flood
waters upto 5000 cusecs were released for nlanned erlgatlon in
the fertile Nala bed covering an area of 1.2 lakh acres in which
large amount of paddy was cultivated. The rest of the Ghaggar
watar. upto 12000 cusecs is released to Fill Ghaggar deprassions.
The area was earlier in the Bhakra command and water used to be
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made available from Gang canal and Bhakra canals. Suratgarh and
Sundargarh State farms were also developed in this area. Now at
times when Ghaggar supplies were scanty, water was released from
the escape at R.D. 629 I.G.F. to supplement supplies. Small
quantities are released also for consmptive use.

We are of the view that this use of
Rajasthan is for beneficial purposes of irrigation, cattle and
consumptive use and there is no need to deduct it from the usage
of Rajasthan,

According to Punjab, Beas falls into Sutled
- at Harike, the combined stream below is the Sutlej and there can
be no component of Ravi-Beas gains in the reach Harike-Ferozepore.
It is only by geographical convention that the combined stream of
the Beas Sutlej is termed the Sutle} because Sutlej is the bigger
river. The right bank of the combined stream will continue to get
- regeneration etc. from the areas irrigated by the Shah Nehar
Canal, UBDC etc. Hence we are unable to accept this argument.

HARYANA IS UNABLE TO USE EVEN ITS SHARE OF BSL WATERS SUBJECT TO
THE RESTRICTED CANAI, CAPACITY

Punjab argued that Haryana has not been able
to utilise the Ravi-Beas Waters so far released to it by B.B.M.B.

The B.B.M.B. takes the capacity of Bhkara
Main Line as 11250 cusecs at the head and 10222 cusecs at contact
points for assessing the capacity available to Haryana for using
BSL waters, after using first its share of Sutlej waters.

Haryana pomted out that further limitations
have been imposed by Punjab in the capacity at Haryana contact
points, bringing it down to 9400 cusecs against the originally
built capacity of 10222 cusecs.

_ The capacity available with 9400 cusec
restraint as now computed by BBMB and the utilisations are quite
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comparable as would be seen from the following figures:

_ Share of Haryana subject
Year ‘ to capacity restraint at
: contact points

of 9400 of 10222 Actual use by
cusecs cusecs Haryana of Ravi
Beas Waters.,
1980-81 1.743 2.618 1.658
1981-82 1.974 3 2.894 1.905
1982-83 . 1.762 2.793 _ 1.677
1983-84 1.552 - 2.510 1.433
Average " 1,758 2.704 1.668

In our view the reasons advanced by Haryana are convmcmg ard are
- accordingly accepted.

. SIRHIND FEEDER:

Punjab arqued that all the canals a§ Harike,
including Sirhind Feeder, were planned to use Ravi-Beas waters
only. The Sutlej water originally intended for the Bhakra areas of
Punjab under the feeder was thereby conserved in the Bhakra dam
and had all been used up by Punjab for improving irrigation in the
Sirhind Canal System. The feeder was also irrigating new areas in
Punjab. Under a bilateral agreement, the Karni Singh and Sardul
branches of Rajasthan, which were part of the Bhakra canal system
and were originally planned to be fed by Sutle) waters, are also
now being supplied with Ravi-Beas waters from the tail end of the
- S8irhind Feeder. The water correspondingly saved at Bhakra had also
been already consumed by Punjab in the improvement of the Sirhind
canal areas. Punijab therefore urged that all the waters diverted
to the Sirhind feeder at its head should be counted as use of

Ravi-Beas waters by Punjab.

" Rajasthan stated that under the bilateral
agreement of 1llth July 1955, Rajasthan utilised water to the
extent of 0.9 MAF of its share in Sutlej water (out of its total
share of 1.40 MAF in Bhakra areas), from the share of Punjab in

¢



232

Ravi-Beas waters through the Sirhind feeder at Harike and Punjab
utilises equivalent quantity of Sutlej water of Rajasthan's share
above Ropar. So Rajasthan is entitled to this substitution.
Despite the method of accounting, two things must be ensured-

(a) This water is Punijab's utilisation of
Ravi-Beas water above Ropar by substitution in
lieu of the share of Sutlej water upto 0.9 MAF
given to Rajasthan at Harike by Punjab. It should
, be verified separately upto the Sutlej share of
Rajasthan via Punjab ard earmarked in the
quantities of Ravi Beas Waters of Punjab to
enable it to deliver to Rajasthan under the above
agreement, and .

(b) The excess quantity of Ravi Beas Waters
delivefed via Tail Sirhind PFeeder, over and above
the Rajasthan's share in Sutle) water, should be
Rajasthan's utilisation of Ravi Beas waters and
should be verified accordingly.

Haryana arqued that in the allocations of Sutlej Waters, the needs
of the erstwhile Bhakra Wangal Punjab areas under the Sirhind
feeder are also even now included. The Sutlej component available
at Yusafpur should therefore be first taken into account, and the
use of Ravi-Beas Waters to meet the balance needs would be
supplemental in nature. For verification of utilisation by Punjab,
deliveries in Sirhind .feeder for Rajasthan limited to its share in
Sutlej water should be added to Punjab's utilisation of Ravi Beas
Waters for its areas in Sirhind feeder. Haryana supported the
proposal of Rajasthan that any excess quantity delivered over and
above Sutlej share of Rajasthan at tail of Sirhind feeder be
counted as use of Ravi and Beas waters by Rajasthan,

There is a significant component of Sutlej
waters in the flows at Yusafpur/Harike/Ferozepore. As long as this
(nm_aonent is taken into account in assessing the total use of.
Punjab, it is not necessary to break up the use of Sutlej waters .
amongst the different canals at Harike. We are of the view that
Sirhind feeder withdrawals by the Punjab should be assessed as the
use of_ surplus Ravi and Beas waters in Punjab areas. The
delwel‘rles to Rajasthan at the Sirhind feeder tail upto the extent
of Rajasthan's substituted share of Sutlej waters should also be
assessed as the use of Punjab. Any excess deliveries to Rajasthan
at the tail of Sirhind feeder should however be assessed as “the
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use of Ravi and Beas waters by Rajasthan
GATNS AND LOSSES AS COMPUTED BY B.B.M.B.

- ' Punjab argued that the calculations made by
the B.B.M.B, brought out inconsistent results. In the same period,
adjacent reaches of the same river were shown to have different
tendencies. The pattern of gains and losses between Ropar and
Yusafpur on the Sutlej showed different results from a similar
length of reach on the Beas between Pong and Mandi Plain. The
actual flows at Mandi Plain had not been used in the computations
~of the Board, Haryana had taken the actual flows at Mandi plain
into account in its calculations, but that too showed similar
inconsistencies. The gquantum of gains and losses in different
reaches also nad no relation to the length of the reaches. All the
inconsistencies were due to the use of the data of Yusafpur and
Mandi plain which were unreliable. : :

There were also losses at Harike and
Ferozepore Ponds., The leakages in Harike gates were counted as
gains. All the gains/losses between Mandi plain and Harike and
Harike and Ferozepore were attributed to the Ravi and Beas though
the latter was Sutlej, whereas nothing was accounted to the Sutlej
in the reach between Yusufpur-Harike or Harike-Ferozepur., Punjab
urged that gains/losses might be taken as given in the Beas
Project Report of 1966 which was based on theoretical studies done
over a number of years by experts of Central Government, :

: Haryana argued that the apparent
inconsistencies were due to time lag not being taken into account,
Time lags would lose all their impact if longer periods were
taken., Haryana presented data to show that on a monthly basis, the
gains/losses were quite consistent. ' :

Rajasthan argued that gains/losses assessed
from actual data should be taken into accout.

The assumptions made in the Beas Project
Report of 1966 were based on theoretical studies_ which were made
several decades ago when there were no dams, and 1n fac?t t:.here was
not much irrigation development in the Punjab. It was indicated by
Punjab that no gains/losses studies were made after the
commissioning of the dams,

We ha\.re' already dealt with the guestion of
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reliability of the observations at Yusufpur and Mandi plains and
of the Beas losing its identity after Jjoining the Sutlej. As
pointed ocut by Haryana, studies on monthly basis give a consistent
picture, and we are under the first term of reference dealing with
only annual quantities. Tt is our view that when actual data is
available, it would be unrealistic to depend on theoretical
studies made several decades ago, when the dams were not there and
there was not much of irrigation development either.

The gains/losses computed by the B.B.M.B.
' Wlll therefore, be accepted with the following modifications:-

(i) The actual data of -Mandi Plain site may be
utilised instead of the theoretical fiqures
between Pong and Mandi Plain used by the B.B.M.B.
{ii) The gains/losses between Mandi, Plain -and
Ferozepur may not all be attributed to Ravi Beas
waters. As the distances between Mandi Plain and
Harike and Mandi Plain and Ferozepur are the same
as the distances between Yusafpur and Harike and -
Yusafpur and Ferozepur, the gains/losses may be
-attributed eugally, in the aggregated reach Mandi
Plain to Ferozepur to the Sutlej and to the
~ Ravi-Beas.

B reconputaté.on has been done accordingly by the B.B.M.B.
" DISTRIBUTION OF THE GAINS/LOSSES BEIWEEN ROPAR AND YUSAFPUR

‘Punjab stated that the B.B.M.B. was not, in
practice, assuming any losses for the spemflc releases for Harlke
from Bhakra between Ropar and Harike. -

Haryana, in their computations based on the
data furmshed in August 1986 by B.B.M.B., divided the losses, if
any, between Ropar and Yusafpur amongst the specific BSL releases
for Harike and the unused BSL waters of Haryana's share released
below Ropar, and the Sutlej waters released below Ropar The
gains, if any, are attributed to the Sutlej valley. '

In their calculations, the B.B.M.B., has
attributed all losses to the Sutlej waters only in the period when
Sutlej supplies are actually available at Yusafpur. In periods
when there are only.BSL flows, theé losses have been attributed to
the BSL component., In other periods, when both BSL and Sutlej
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components are available, the losses have been taken into account.
only between Ropar and Yusafpur and attributed to Sutle} component

only_ and not divided proportionately, Gains have all been
attributed to the Sutlej.

S However, as required by the Tribunal ‘the
losses between Ropar and Yusafpur when both BSL -and ‘Butlej
components are available downstream Ropar have now been recomputed
by the B.B.M.B, in proportion to the respective quantums .

IDENTIFICATION OF THE RELEASES BELOW FEROZEPUR

Punjab and Rajasthan argued that the
releases below Ferozepur, which take place for about 90-100 days
in a year mainly in the flood season, should first consist of
Sutlej waters, and only thereafter the Ravi Beas Waters. The
reason given was that the Ravi Beas waters comprised largely of
requlated releases from the Pong Dam which were intended for
irrigation, whereas the Sutlej flows comprised of highly variable
camponents like flows from intermediate streams.

Haryana .argued that a large part of the
flows at Yusafpur comprised requlated releases from Bhakra
specifically for Harike areas or the unused part of Punjab's share
of Sutlej water, or the unused share of Harvana in BSL waters
flowing downstream of Ropar. Haryana further argued that Sutlej
- waters should all be used for canals first on priority to the
maximim extent feasible, as the Ravi-Beas waters were only
[s'qule,ment'al in nature,

In their initial computations, Haryana
adopted the principle that Ravi Beas waters would first be
releaséd from Ferozepur and only thereafter the Sutlej waters.
However, in the calculations furnished after the data from the
 B.B.M.B. was received in August 1986, Haryana identified the
Sutlej waters and Ravi and Beas waters in proportion to the Sutlej
component at Yusafpur and Ravi-Beas component at Ferozepur. :

The calculations have been done by the

| B.B.M.B. distribﬁting the flows in proportipn. to‘ the Sutlej
‘camporent at Yusafpur and Ravi-Beas waters at Harike in accordance
with the proforma prescribed.

o ' At.Harike and Ferozepur, the waters of the
Sutlej and Ravi-Beas are all mixed up. It is not possible to
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identify specifically whether any water released was that of the
Sutlej component or from the Ravi-Beas component. The fact remains
that the waters have been released mostly in flood time without
uase. As pointed out by Haryana, the number of days on which no
releases had to be mad~ was 262 which would go to over 300 when
Haryana and Rajasthan are able to utilise their shares.

After hearing the States, we are of the view
" that the releases below Ferozepur be identified as that of Sutlej
or of Ravi-Beas in proportion of the Sutlej component at Ferozepur
and Ravi-Beas component at Ferozepur. The figures have
ascordingly been recomputed by the B.B.M.B. '

The data submitted by the States and the
B,B.M.B. have been scrutinised and the deliveries at canal heads -
have been assessed by deducting the Sutlej component at Ropar
ntilised downstream, gains and losses between Ropar and Ferozepur
and the gains and losses between Mandi plain and Ferozepur. Ropar
is at present the sharing point in the Bhakra Nangal agreement for
Sutle] waters and Mandi plain and Madhopur were the points adopted
for sharing of surplus Ravi-Beas waters in the past agreements,

Fron the figures so obtained, pre-partition
uses have been deducted to show the use of surplus Ravi and Beas
Waters assessed on the availabilities at Mandi plain and Madhopur.
In the case of Rajasthan, any excess deliveries at the tail of
Sirhind Feeder, over and above the Sutlej share due to Rajasthan
via Punjab, has been counted as use of surplus Ravi and Beas
waters by Rajasthan. The average of the five years commencing.
from Ist July 1980 represents the use at the canal heads by the
three respective States. Table 2 (Appendix 4, Pages 309-315)

gives, in abstract, data relevant to the uses of surplus Ravi-Beas -
Waters, : _ :

In the case of Puniab, we have shown
separately the use at canal heads of Ravi and Beas waters and
other waters. In the case of Ravi and Beas waters, identification
has‘been made of the pre-partition use, use out of the surplus
Ravi and Beas waters computed on the basis of availabilities at
Madhopur and Mandi plain, and out of Ravi and Beas waters below
Mandi plain upto Ferozepur. The permissive use by Punjab of
0.6 MAF of Rajasthan's share of surplus Ravi-Beas waters anc of

the non—permiss_i.ve use by Punjab of surplus Ravi and Beas waters
also have been indicated.
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. The net result of our verification as
reflected from the appended Tables is as follows:-

o Quantum of Ravi and Beas water used by
Punjab as on 1.7.1985 excluding pre-partition use was 3.106 MAF.

{This includes 0.352 MAF of permissive use
by Punjab out of Rajasthan's share which permission will lapse in
terms of the agreement dated 31.12,1981 as soon as Rajasthan is in
a position to utilise its entire share.)

o Quantum of Ravi and Beas water used by
Rajasthan as on 1.7.1985 excluding pre-partition use was
4,985 MAF. '

Quantum of Ravi and Beas water used by
. Harvana as on 1.7.1985 was 1.620 MAF. \
OONTROL OF HEADWORRS

1, In its submissions and arguments, Rajasthan
-pointed out that despite the provisions of the Punjab
Reorganisation Act, the maintenance and operation of 'the Ropar,
Harike and Ferozpur headworks, which have to be under the control
of the Bhakra Beas Management Board, continue to be still under
the control of Punjab Government, Tt is said that Punjab, during
the period of peak demand, normally draws more than its share to
meet its requirements with the result that farmers in Rajasthan
are made to suffer on account of paucity of water when it is
required, mainly at the time of sowing and maturing of crops.
Rajasthan states that it had raised this matter in various forums
and also addressed a number of letters to the Central government,

2. .In any inter-State project, much controversy
can arise owing to suspicion, and the lack of opportunity for
partner States to verify for themselves the physical data. The
. Bhakra Beas Management Board has been creditably looking after the
vast complex of Beas Dam, Beas Sutlej link, Bhakra Dam and
powerhouses, Nangal barrage and hydel channel and powerhouses.
Sections 79 and 80 of the Punjab Reorganisation Act -contemplate
that the headworks at Ropar, Harike and Ferozepur are also to be
placed under the control of the Board in order to enable th(_e Bo‘lard
to discharge effectively its function of ensuring the deliveries

- to the partners of their rightful share.
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3. The Thein dam is now under constructlon by
the Government of Punjab. Its operation will have to be done in a
coordinated manner with the projects on the Sutlej and Beas
rivers.

4, Rajasthan has in its submissions stated that
although the Chairman of the Bhakra Beas Management Board is being
appointed by the Government of India from outside the partner
States, the two full-time members have been, since the creation of
BMB/BBMB, always been drawn from the partner States - one from
Punjab and one from Haryana only - though Rajasthan is a major
- shareholder in Ravi & Beas Waters. Rajasthan has requested the
Tribunal to recommend to the Govt. of India that the Chairman and
the two wholetime Members of the BBMB to be appointed by the Govt.
of India may always be drawn from States other than the partner
States, or alternatively, the wholetime members may be drawn from
the partner states of Punjab, Haryana and Rajasthan by rotation,
with the Chairman always being from outside the partner States.
Punijab and Haryana have not made any suggestions in this regard.

However this is a matter which we feel should be left to the
Government of India to consider.

5. We learn that all the officers and staff of
the BBMB are now obtained on deputation from the partner States
ard it is left to the State Governments to propose the persons to
Fill their quota. It is understood that there is also reluctance
on the part of State officers to opt for working in the Board. 1In
the operation® and maintenance of the large system of river works
on the Sutlej and Beas, it is advisable that the best persons
available are selected and there is also a permanent organisation
as a core so that the lessons of the past are not lost sight of
and experience is utilised. We therefore recommend that the Govt.
of India &nd the State Governments consider having a permanent
technical cadre in the BBMB upto the level of Chief Engineer to
man 50% of the posts of Officers and staff.

6, All the data acquisition (gauge, discharge
and other hydrological observations) is at present being done
manually or with mechanical self-recorders and the data
communicated to the regulation office by canal telegraph or
telephone. The Bhakra and Pong dams had drawn upon the latest
technology in the world in their desu;n and construction. All
over the world there has been a major transformation in data
acquisition, retrieval and processing systems. These make use of
the latest electronic instruments and communication technologies
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and computers to collect continuously and automatically all
important datz, store it locally as well as transmit it to the
requlation offices where it is inmediately processed by camputers
and the impact of various alternative modes of operation is
analysed enabling the most optimal to be selected. We are
informed that such systems are on the anvil even in basins like
the Narmada, in which major developments have still to be
completed. We recammend that a modern data acquisition, retrieval
and processing system be expeditiously established under the
control of the Bhakra Beas Management Board.

7. The fall in the carrying capacity of the
Bhakra main line has affected adversely the ability of Haryana to
draw its full share of surplus Ravi and Beas Waters, in’ the
absence of Sutlej-Yamuna link. It is necessary that the work of
improving the capacity of the Bhakra- Main line should be started
without further delay.
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CHAPTER XXII

ITEM NO. 2 OF THE REFERENCE
(PARAGRAPH 9.2 OF THE PUNJAB SETTLEMENT)

GENERAL

" Interest in water rights Thas radically
“altered in the last few decades not only because of its increasing
need for irrigation expansion but also because of 1its increasing
exploitation for hydro-electric power which is in great Gemand on
account of rapid industrialisation that necessarily takes place in
a developing country. Millions of acres of arable lands are fed
by artificial irrigation and further schemes are planned, but,
unfortunately their implementation is lethargic for which very
often parochial considerations are responsible, The development
of water potential for generation of electricity which is of vital
importance for the economic growth of a country, does not actually
consume water but does most certainly interfere with its pattern
of flow often giving rise to water disputes. - A State which is
likely to be affected by a change in the normal flow of water on
acccount of construction of a dam by an upstream State can be
expected td object to any such construction unless a satisfactory
solution is found, Similarly, diversion of water to arid or
semi-arid areas for irrigation has not been witheut problems since
those who are happily placed apprehend that on account of
diversion of water they will experience scarcity of  water supply
in the .foreseeable future. These apprehensions, some well founded
and some imaginary, when whipped up for political purposes,
increasingly become a cause of concern for the planned development
of the country. In consequence of these enlarged multi-purpose
uses, frequent disputes regarding the distribution of river waters
arise, introducing political tensions resulting in further
aggravating the dispute, thereby making just solutions through
negotiations difficult, if not almost impossible, as in the
ptesent case. Apart from giving rise to a water dispute, pure and
simple, since such disputes are interwoven by political
considerations, the State is charged with the additional duty to
ensure that the peace of the community is not disturbed. The
tragedy of our country is that even though vyear after year
devastating floods cause widespread damage to life, property and
standing crops in different parts of the country, because of
narrow parochial approaches, lack of foresight and proper planning
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in national -interest, refusal to shed traditional inhibitions and
absence of mutual trust between the concerned States, what is
possible in this era of developed technology cannot be brought to
fruition, the worst sufferers being the people of thigs vast
country in general and the farmers in particular. It is needless
to emphasise that the employment of new and more efficient
techniques in firstly conserving the existing water resources and
then regulating its use s0 as to ensure an adequate and
uninterrupted supply of the minimum needs of farmers may turn
barren arid lands into lush .gu¢en fields. It is, therefore, high’
time that in national interest the Central Government effectively
exercise power conferred on it by Entry 56 of List I in the
Seventh Schedule of the Constitution in regard to the regulation
-and development of inter-State rivers and river valleys so that
water which presently goes waste can be harnessed and used for
economic development of the country. Consistently with the
requirement of law and the Constitution, the Central Government
- should, in exercise of its legislative as well as executive power,
endeavour to ensure optimm utilisation of all available supplies
in the larger interest of the nation and the camunity as is being
done in the case of oil and natural gas, rather than merely enact

" a law, the River Boards Act, 1956, and leave it on paper.

. We have already pointed cut earlier that as
a result of the physical character of flowing water it is
‘described as a negative camunity for the simple reason that
rivers change course, while it is today flowing through one State
it may to-morrow flow through another State. So also State
boundaries may change from time to time and it is one such change
which took place with effect from 1st November 1966 which has
given rise to the arqument that since the Ravi and the Beas do not
flow through any part of Haryana, Punjab alone has ownership
rights over their waters notwithstanding the fact that before 1966
when Haryana was part of composite Punjab, it had the same rights
as the present day Punjab. Being fluid in character, water
compares favourably with mobile elements like the winds or the
clouds except that it is wedded to earth. Bearing in mind the
physical character of flowing water, the Supreme Court of the
United States was prompted in Missouri vs. Holland 252 U.S. 416,
to campare the same with migrating birds in the following words:~

"fo put the claim of the State upon title is to
lean upon a slender reed, Wild birds are not in
the possession of anyone; and possession 1S the
beginning of ownership. The whole foundation of
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‘the State's rights is the presence within their
jurisdiction of birds that yesterday had not
arrived, tcmorrow may be in-another State and in
a week a thousand miles away..... "

Like water, migratory birds are only transitorily within the State
and have no permanent habitat therein. We have already considered
the claim of Punjab that it ‘owns' the waters of the two rivers in
their entirety and is not liable to share it with others, in
considerable detail and have rejetted it. We, therafore, need not
dilate on it any more now. 1t may, however, not be out of place
to mention that though it may appear that the claim of absolute
ownershio as propounded by Punjab based on the doctrine of
territorial sovereignty, may enable it to deal with the waters as
it likes within its territory to the exclusion of others, (the
Harmon Doctrine), in etfect, it cannot be expected to emphasise
the same as this doctrine is generally invoked by the uppermost
rivarians and not the lowermost riparians.

We have alrsady pointed out earlierv that but
for article 262, the provisions of the 1956 Act and Entry 56 in
List I, the State legislature would have been free to legislate on
'water' understood in the wider sense to include inter-State river
waters by virtue of Entry 17 in List IT of the Constitution, In
that event in view of Article 262, the executive power of the
State would have been of the same magnitude. Under the Government
of India Act, 1935, Entry 19 List II, but for sections 130 to 133,
the position would have been more or less the same. Just as
sections 130 to 133 restricted the power of the Provincial
Legislature to legislate on 'water' , our Constitution has also
placed fetters on the legislative and executive power of the State
Legislature/Government to legislate on ‘'water' or pass executive
orders in that behalf in view of Article 262 and the additional
powers emanating from Entry 56 in List I. !nder the Government of
India Act, 1935, there was no entry similar to Entry 56 in List T
not was there a mention of river valley and hence the powers of
the Provincial Legislature/Government were undoubtedly less
limited. There was also no entry similar to Entry 97 in List T of
our Constitution. Article 262 conveys, as was done by sections
130 to 133 of the Government of India Act, 1935, that no State
Government can while exercising its legislative or executive power
in regard to an inter-State river or river valley prejudice the
rights of other States having a claim for utilisation of waters of
such a river. The salient aspects of sections 130 to 133 of the
Government of India Act, 1935, have been reproduced in the 1956
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Act enacted in virtue of Article 262 of the Constitution, That is
why -tbe Na;mada Water Disputes Tribunal while dealing with the
praliminary issues observed in Volume TII vage 15 as follows:-

"The law governing the rights of States ' in
respect of the waters of inter-State rivers under
the Constitution is, therefore, almost identical
with the law under the provisions of the
Government of India Act, 1835. Article 262
recognises the principle that no State can be
permitted to use the waters of inter-State river
SO as to cause prejudice to the interests of
another riparian State or of a State in the river
valley or of the inhabitants thereof."

Now so far as Rajasthan is concerned, it had
along with other States including the erstwhile composite State of
Punjab entered into an . agreement in 1955 whereunder it was
allocated 8 MAF out of 15.85 MAF of available surplus supplies. We
have while dealing with this agreement pointed out in detail how
the State of Punjab had implemented the said agreement from time
to time thereafter. Even the Beas Projects, Unit I and II, were
planned on the basis of the said agreement. We have referred to
the conduct-evidence of Punijab ‘in this behalf because it is well
settled that the conduct of the parkies subsequent to the
agreement is of high probative value as to the intention of the
parties and - supplies strong evidence that the said Jparty had
accepted it as binding and had no intention whatsoever to doubt or
question its validity. That is why we felt that the belated
effort to question its wvalidity after having implemenced it for
over a decade was clearly an afterthought and betrayed a desperate
attempt to escape from the obligations flowing .therefrom,
Ordinarily, when an agreement is reduced to writing, the intention
of the parties have to be gathered from the language of the
instrument and evidence aliunde can be permitted only if oue or
more of the terms of the document are found to be ambiguous or
capable of more than one meaning., So far as we are concerned, the
language of the various terms of the 1955 agreement are clear and
unambiguous and it was not even suggested that any particular term
was capable of more than one meaning. The fact that the composite
State of Ppuniab executed and implemented the same for several
years thereafter and took certain irreversible decisions in the
implementation thereof without doubting the meaning of any term
thereof speaks volumes of Punjab's intention to abide by the
agreement. The consistent course of conduct of Punjab subsequent
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to the 1955 agreement admits of no inference other than the cne
that it had entered into the said agreement voluntarily and with
full understanding that Rajasthan was to receive 8.00 MAF waters’
- from the Ravi-Beas Svstem thersunder. On other 1issues also, we
have ruled that the 1955 agreement was a legally valid document
and was clearly beyond the nale of challenge. Having found the
1955 agreement to be perfectly legal and valid, on a true
. interpretation of the terms of reference based on paragraphs 9.1
and 9.2 of the Punjab Settlement we have come to the conclusion
that so far as the share of Rajasthan under the 1955 agreement is
concerned, it is not liable to be reopened before this Tribunal
notwithstanding the fact that on verification under Item No.I of
the terms of reference we have come to the conclusion that it was
not utilising the entire quantum allocated to it under the 1955
agr=ement. We have taken the view that under Item No.2 of the
reference we are required to adjudicate the claim of Punjab and.
Haryana in their remaining waters only, which means the guantum of
water remaining after setting apart the shares of Rajasthan and
Jammu  and Kashmir under the 1955 agreement, the State of Pepsu
having merged in the State of Punijab in 1956.

The Indus Commission headed by Mr. Justlce
B.N.Rau was appointed sometime in September 1941 and it submitted
its Report in July 1942, Tt was called upon to decide the dispute
between  Punjab and Sind. It raised two questions of far-reaching
importance, namely:- '

®(ia) What is the law governing the rights of the
several Provinces and States connected in the
present dispute with respect to the waters of the
Indus and its tributaries?

(ib) How far do the orders of the Government of
India annexed and explained in their letter of
March 30, 1937, themselves constitute the law by
which the rights in question are to be
determined?" - ‘ : :

The Indus Commission was of the view that the rights of the
several units concerned in the dispute must be determined by
applying neither the doctrine of soverexgnty, nor the doctrine of
riparian rights, but the rule of ‘equitable apportionment', each
unit being entitled to a fair share of the waters of the Indus and
its tributaries. .Dealing with issue No. (ib), the Commission
observed that the orders of the Goverr\ment of India dated
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March 30, 1937 must be regardad as having secured the most
equitable apportionment then possible. The Indus Commission was
clear in its view that no State could use the water of an
inter-State river so as to preijudicially affect the interest of
anotherr State or 1its inhabitants, A State can be said- to be
ovrejudicially affacted when it is deprived of its equitable share
of waters by refusing to apoly the doctrine of ‘equitable
aoportionment'., We have alrsady pointed out that the position in
law under ogr Constitution is more or less similar -to the
Government of India Act, 1935, except that Article 262 refers to
not only inter-State rivers but also river-valleys whereas Entry
.56 in List I empowers the Central Government to enact a law for
the regulation and development of inter-State rivers and
river-vallevs. There is also the introduction of Entry 97 in
List T and some procedural changes made in section 4 of the 1956
Act which ar= not material for our purpose. Taking note of these
changes the Narmada Water Disputes Tribunal observed in Volume IIT
page 16, column 1, as under:-

"In other words, the theory underlying Article
262 of the Constitution and the Inter-State Water
Disoutes Act, 19356 is the theory of equitable
distribution of waters of an inter-State river
betwean the riparian State - or States in the
inter-State river wvalley. As a necessary
corollary of this proposition, it follows that
the legislative or executive action of a State
prejudicially affects the interests of another
rivarian State or a State in the riwer valley or
its inhabitants, if such legislative or executive
action injuriously affects the equitable
apportionment of waters to,which the latter State
is entitled." '

Proceeding further, while dealing with the claim of Rajasthan the
said Tribunal referred to Entry 17 in List IT read with Article
246 and Article 262 of the Constitution and observed on the same

page in column 2 as under:-

“The same principle is acrepted in Article 262 of
the Constitution and in section 2{c}{i) of the
1956 Act, but it has been extended to a limited
extent to cover a State situvated 1ip a river
valley which may not be a riparian State.”

(Emphasis supplied)
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In that case it was astablished as a fact that Rajasthan did not
fall within the Narmada Basin nor did any part of the river [low
therefrom and hence the said Tribumal held that 1t was not
entitled to any water from the river Narmada. 1In the present case
since we have come to the conclusion that parts of Rajastban and
present day Haryana fell within the Indus Basin they were entitled
to water from the Indus System of rivers of which the Ravi and the
Beas were tributaries and hence the allocation of water between
the composite State of Punijab and Rajasthan was governed under the
1955 agreement. Tt is well settlaed that in the absence of
competent legislation if there is a wvalid and binding agreement
between the concerned States, that agreement operates as . law
between the parties and the rights and obligatons of the
contesting States have to be determined in the light of the terms
and conditions of the said agreement. In the absence of any
legislation, agreement or award, the Tribunal has to decide the
disoute on the basis of equitable apportionment, each Unit getting
a fair share of the benefits of the available supplies. Tt seems,
therefore, well settled that in deciding a water dispute regarding
an inter-State river, the rule of egquitable apportionment of the
benefits of the river has to be applied.

Under the agreement of 1955, the State of
Punjab became entitled to 5.90 MAF of water from the Ravi-Beas
System out of a total surplus of 15.85 MAF, the remaining waters
having been allocated to the States. of Jamma and Kashmir,
Rajasthan and@ Pepsu. In 1956 when the State of Pepsu in the
course of reorganisation merged with Puniab, its share of 1.30 MAF
under the 1955 agreement became available to the State of Punjab.
The State of Punjab thus became entitled to 7.20 MAF of water from
the Ravi and Beas System out of the available surplus of
15.85 MAF. After having secured Pepsu's share of 1.30 MAF under
the 1955 agreement, it is diffichlt to understand how it can lie
1n the mouth of the State of Punijab to contend that the agreement
of 1955 1is invalid. The 1955 agreement was reached on the
assumption that the World Bank proposal of February 1954 will
ultimately materialise. Tt did materialise on the signing of the
Indus Wate?s Treaty, 1960. Now before this Treaty was signed, the
Indus Basin was developed as a single Unit, a large network of
1rr}gation canals were situate in West Punjab (Daminion of
Pak}sgan) whereas some of the headworks were situate in the
Doqanlon of India. The Princely State of Bikaner (now part of
Rajasthan) was also receiving water through the Bikaner canals
through this river system. The dispute between the Daminion of
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Indta and the Dominion of Pakistan which had commenced on the
partition of the country and the creation of a new international
boundary cutting across the Indus System of rivers, was being
vigorously negotiated at the behest of World Bank amd the
negotiations were at an advanced stage, As stated earlier,
sometime in February 1954, the World Bank had proposed that the
waters of all the three Eastarn Rivers, the Sutlej, the Beas and
the Ravi, should be reserved for unrestricted use by the Dominion
of India wher=as the waters of the Western Rivers, namely, Indus,
Thelum and the Chenab, should be reserved for unrestricted use by
the Dominion of Pakistan, While India had accepted this proposal
in princiole, the Dominion of Pakistan still had reservations.
There was an apprehension that by stalling the negotiations
Pakistan was trying to increase its actual utilisations with a
view to ultimately cutting down the quantum of water which India
would withdraw on the signing of the Treaty. This was -one of the
reasons, though not the only reascon, for the urgency of the 1955
agreement to convince the World Bank authorities that India was in
a position to utilise the waters to be withdrawn on expiry of the
transition period. Since Rajasthan was a part of the Basin, it
was entitled to water from the Indus System of rivers of which the
three Eastern Rivers were tributaries, The State of Punijab was a
rivarian State and, therefore, there was no doubt whatsoever that
it too was entitled to a share from the Indus System of rivers. It
is in this background that the 1955 agreement came to be finalised
and, therefore, Punjab's arqument that Chaudhri Tahri Singh had
gifted away 8.00 MAF of waters to Rajasthan is, as stated earlier,
clearly misconceived, 1If Harvana was a separate State in 1955, it
too would have been entitled to water from the Indus System of
rivers since a part of Haryana, like Rajasthan was also within the

Indus Rasin.

INDUS WATERS TREATY,1960

. . We now move on to the next stage, namely the
signing of the Indus Waters Treaty in September 1960. The [ull
text of the Treaty is reproduced at pages 376 to 392 of Gulhati’s
famous work entitled "Indus Waters Treaty". The Treaty is divided
into 12 Articles, and Annexures "A" to "H"; Appendices to Annexure
"4" are, however, not printed. Article I contains the dictionary
of the Treaty whereas provisions regarding Eastern rivers are made
in Article IT, Article III containing provisions regarding Western
Rivars. So far as the Eastern Rivers are concerned, clguse (1) of
Artiagle I1 states that "all the waters of the Eastern Rivers shall
be available for the unrestricted use of India, except as
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" otherwise expressly provided in this Article." Clause (2)
stipulates that exceot for Domestic Dse and Non-Consumptive Use,
Pakistan shall be under an obligation to let flow, and shall not
permit any interference with, the waters of the Sutlej Main and
the Ravi Main in the reaches where these rivers flow in Pakistan:
and have not finally crossed into Pakistan. The points of final
crossing into Pakistan have also been identified. . Clause (3) next
provides that exceot for Domestic use, Non-Consumptive Use and
Agricultural Use (as soecified in Annexure B), Pakistan shall be
under an obligation to let flow, and shall not permit any
inteference with, the waters (while flowing in Pakistan) of any
Tributary which in its natural course joins the Sutlej Main or the
Ravi Main before these have Ffinally crossed into Pakistan.
Clause (5) provides for a transition period during which to the
extent specified in Annexure H India agreed to (i) 1limit its
withdrawals for Agricultural Use; (ii) 1limit abstractions for
storages, and (iii) make deliveries ‘to Pakistan from the Eastern
Rivers, Clause (6) laid down the transition period to be from lst
Anril 1960 to 3lst March 1970, unless extended. The transition
period - was not extended and it ended on 3lst March 1970,
Clause (9) stated that during the transition periocd, Pakistan
shall receive for unrestrictd use the waters of the Eastern Rivers
which are to be released by India in accordance with the
orovisions of Annexure H. After the end of the transition period,
Pakistan was to have no claim or right to releases by India of any
of the waters of the Eastern Rivers. It further provided that in
case  thera were any releases, Pakistan was to enjoy the.
unrestricted use of the waters so released after they finally
crossed into Pakistan but it was clarified that such use shall not-
confer any right whatsoever, by prescription or otherwise, to a
continuance of such use. We are aware that even at present some
water from the Ravi croses over to Pakistan and Pakistan is making
use thereof under this clause of the Treaty since we have hitherto
failed to harness the same. We need not refer to Article TIT
which contains provisions regarding Western Rivers. Article TV
makes provisions regarding Eastern Rivers and Western Rivers. It
woul@ be sufficient if we refer to c¢lause (1) thereof. It says :
"Pakistan shall use its best endeavours to construct and bring
lnto operation, with due regard to expedition and economy, that
part of a system of works which will accomplish the replacement,
ﬁro@ the Western Rivers and other sources, of water supplies for
irrigation canals in Pakistan which, on 15th August 1947, were
dependent on water supplies from the Eastern Rivers”. Tt would
now be proper to refer to some of the financial provisions made in
Article V on which considerable reliance was placed both by
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Haryana and Rajasthan in support of their contention that watars
withdrawn from Pakistan belonged to Tndia since this country had
paid a substantial amount of Pound Sterling 62,060,000 towards the
costs- of the replacement works to be effecte by Pakistan as
stated above. Clause (1) of the said Article provided that in
consideration of the fact that thé purpose of the system of works
" referred to in Article TV(1) is the replacement., from the Western
Rivars and other sources, of water supplies for irrigation canals
in Pakistan which, on 15th August 1947, were dependent on water
supplies from the Eastern Rivers, India agrees to make a Fixed
contribution of Pounds Sterling 62,060,000 towards the costs of
these works. This sum was to be paid in ten equal annual
instalments on the lst day of November of each year, the first of
such instalments to be paid on lst November 1960, Each of the
ingtalments was to be paid to the Bank for the credit of the Indus
Basin Development Fund to be established and administered by the
Bank, and pavment was to be made in Pounds Sterling, or in such
other currency or currencies as may from time to time be agreed
" between India and the Bank. No deduction or set-off on account of
any financial claims of India on Pakistan arising otherwise than
under the provisions of the Treaty were to be made. 1t is not in
dispute that pursuant to these provisions made in Article V of the
Treaty, India has made payment to the extent of Pounds Sterling
62,060,000 towards the costs of the replacement works referred to
in clause (1) of Article IV of the Treaty. 1t was rightly oointed
aut by counsel for Rajasthan and Haryana that the sub:tantial
amount of Pourds Sterling 62,060,000 {(approximating to over Rs,100
crores) was paid to the Daminion of Pakistan by India and not by
the erstwhile State of Punjab. ~ There is no averment in the
pleadings of Punijab to suggest that at any subsequent date it
reimbursed the Dominion of India in this behalf. It is indeed true
that several other oountries had extended large scale fipancial
assistance to Pakistan for replacement works and developing its
ifrigation potential but that cannot mitigate from the Ffact that
the payment to the extent of Pounds Sterling 62,060,000 was made
by India to Pakistan for the execution of the Treaty.

EFFECT OF REORGANISATION

- The next important event which deserves

notice is the decision taken by the Government of India sometime
in March 1966 to reorganise the State of Punjab and make certain
changes imcidental thereto. After the announcement in this behalf
was made in Parliament, some time elapsed and the actual
reorganistion took place with effect from lst November 1966. BAS
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pointed out earlier, pursuant to the allocation made under the
1955 agreement and the merger of Pepsu in the State of Punjab in
1956, composite Punjab was entitled to 7.2 MAF of water from the
Ravi-Beas System. i} When the decision to reorganise Punjab was
‘taken, provision had to be made for the distribution of the rights
and liabilities of the successor States and one such provision to
which we have referred time and again 1is section 78(1l) of the
Punjab Reorganisation Act. By virtue of that sub-section all
rights and liabilities of the existing State of Punjab in relation
inter alia to the Beas Project became the rights and liabilities
of- the sucressor States on the aonointed day, that is, Ist
November 1966 and the proportion thereof was raquired to be fixed
subject to such adjustments as may be necessary by agreement -
hetween the said States in consultation with the Central
Government within a pericd of two years from the appointed day;
failing such agreement the sub-section eampowered the Central
Government to determine by order the proportion in which the
rights and liabilities of the existing State of Punjab in relation.
to the Beas Project shall be divided. This the Central Government
“had to do having regard to the opurpose of the Project. It is,
therefore, clear on a plain reading of this sub-section that the
successor States had a share in the rights and liabilities of the
existing State of Punjab, the proportion wherzof was to be
determined either by agreement between the concerned States within
two years or failing such agreement, by the Central Government,
Sub-section (2) of section 78 further stipulated that an agreement
or order referred to in sub-section (1} shall, if there has been
an extension or further development of the project after the
appointed ddy, provide also for the rights and liabilities of the
successor States in  relation to such extension or Ffurther
development. Under sub~section(3) the rights and liabilities were
to include (a) the rights to receive and to utilise the water
available for distribution as a result of the project; and (b) the
rights to receive and utilise the power generated as a result of
the project except the rights and liabilities flowing from any
contract entered into before the appointed day by the Governmemt
of the existing State of Punjab with any person or authority other
than the Government. Sub-section (4) of section 78 defines the
'Beas Project’ which definition we have reproduced verbatim
earlier. Suffice it to say that the expression 'Beas Project' is
used to include works which are either under construction or are
to be constructed as components of the Beas-Sutlej TLink Project
(Unit 1) and Pong Dam Project (Unit TI), . The definition is an
1nclusiv¢ definiton and must, therefore, be read to convey a wider
connotation, In order to understand the dimension of the Beas
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Project (Unit_I} and {Unit II), it would be proper to refer. to thé :
relevant provisions of the Project itself.

-BEAS PROJEXT UNITS I AND IT

_ " The site for a storage dam on river Beas at
Pong was first spotted in 1926 by Mr. C.E.Blakar. This Site was
about 24 miles from Mulkerian and was situated opposite village
Ghamrur in the last outrange of hills whereafter the river emerged
into the plains. For some reason or the other, the project could
not be finalised till May 1959 and it received the administrative
approval of the Government of Punjab on 24th Auqust 1960. The
introductory part of the Project (Unit TI) states:-

"A storage dam on river Beas is a vital necessity
for fuller utilisation of the waters of rivers
Ravi and Beas and to ensure perannial irrigation
supplies to Rajasthan canal system, construction
works on which is currently in progress. In view
of the above, the Beas Dam Project has been
allotted a very high priority by the Government
of India. Possibilities of generating
hydro-electric¢ power and some measure of flood
control would be the incidental benefits of
oconstructing a storage dam on river Beas at the
proposed site."

This shows that a dam on the Beas, near Porng, was essential to
store supplies from the Beas to ensure perennial irrigation
supplies to Rajasthan canal system. The mean annual run off of
the river Beas was estimated to be 13 MAF and it was thought that
sufficient supplies would be available for a live storage of
. 5.5 MAF, Certain estimates were made and it was provided in
Section V paragraph 1 as under:-

"water studies for Beas Dam cannot be carried out
individually for this dam alone. That is so because the
waters of the rivers Ravi, Beas and Sutlej have to be
eventually poocled together...... For thg op@imgm
utilisation of the water resources of these rivers it 1s
necessary to construct Sutlej-Beas Link higher up.
Cambined water and power studies have been, therefore,
carried out for the linked up system,  of which Beas Dam
is a part, on the following assumptions:-
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{i) Completion of Bhakra Damt and both the power plants

on river Sutlej. '
(ii) Completion of Beas Dam. .

(iiil) Completion of Madhopur Beas Link with  a capacity
of 10,000 cusecs.

(iv) Completion of Sutlej Beas Link.

(v} Completion of the power plant at the dowti-stream end
of the Sutleil Beas Link with a firm power generatlon of

nearly 11,00,000 KWs,

(vi) Completmn of Sirhind Feeder -
(vii) Completion of channels for irrigating additional

areas to utilise Punjab (India) share of the pooled

waters. -
(viii) Conpletmn of Rajasthan Canal.

(ix) No dam on river Ravi.

(x) No dam at Larijl on Beas,

(xi) The entire supplies of River Sutlej, Beas and Ravi
are available for utilisation'in the Indian territory.™

It ‘was thus envisaged that the waters
avallable for requlation from the Bhakra and Beas Dams under the
assumed conditions will comprise both the inflow in the rivers
Sutlej and Beas and the Ravi waters diverted throbgh the Madhopur
Beas Tink. 1In paragraph 2 entitled 'Allocation of Waters of Beas
and Ravi rivers', it was stipulated as under:- :

"Another consideration which has an important
bearing on the releases from these dams is the
distribution of the unutilised waters of rivers -
Ravi and Beas between Rajasthan and Punijab
according to the stipulated shares of these
States,"

This clearly has reference to the shares of Rajasthan and Punjab -
under the 1955 agreement,

The mean annual runoff for the rivers Ravi
and Beas based on the average of 25 years from 1921-22 to 1945-46
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was taken as follows:-

River Rav‘ll 6.33 MAF
River Beas . 12.65 MAF
Total 18.98 MAF

Minus pre-partition utilisations 3.13 vafF

. Balance - . 15.85 maF

The Report then makes a specific mention to the 1955 inter-State
Conference and the allocation made from the surplus of 15.85 MAF
amongst the concerned States. '

' - The share of Punjab, 7.2 MAF, was proposed
to be utilised as under:- -

(a) On River Rav_i

(1) For extension of irrigation 1.91 maF
and improvement of capacity
factors.

(ii) Bet areas 0.24 MAF

Total 2,15 MAF

(b) On River Beas . :
(i) Eastern canal-improvement 0.20 MAF
‘of capacity factors.
{ii} Sirhind Feeder 2.6
(1i1) Makhu canal 0.08 MAF
(iv) Bet arees 0.2

Total ©3.20 MAF

e b

Thus the total utilisation from Ravi and Beas came to 5.35 MAF.

It is clearly mentioned that the above utilistign mult_i be
possible only after the completion of Thein Dam on river Ravi and
Pong Dam on river Beas. Thus, even after the construction of
these Dams, out of the total Punjab share of 7.20 MAF, about
1.85 MAF (7.20-5.35=1.85) would remain unutilised.” There is a
categorigal statement to the effect: 'There are no further areas



254

in the Ravi-Beas basin where this balance share of 1.85 MAF may be
used.' Other areas in Punijab where irrigation facilities were
needed, could not be commanded from Harike or Madhopur. However,
it was possible to irrigate these areas from Bhakra. As such it
became imperative that these surplus waters be transferred from
Beas to Bhakra reservoir in order to fully utilise the Punjab
share of waters. Extensive studies were undertaken for irrigation
and power and ultimately the following conclusions were reached:-

*(1) The Beas reservoir, despite the diversion of
Beas waters into the Bhakra lake, fills up for 9

years.,
{2) The Bhakra reservoir fills up for 12 years
out of 14.

(3) 1t is possible to meet full irrigation

requirements of the Bhakra and Beas canal systems -
for 12 years out of 14, ' ‘
(4) It is possible to generate 375,000 KW of firm

power at Bhakra and 50,000 KW of firm power at

Beas Dam even during dry year 1940-41.

(5) Bven after releasing about 0.79 MAF of water

exclusively for power, the reservoir factors

obtained during the dry year 1940-41 are 76% for

Punjab and 53.8% for Rajasthan areas.

{6) The proposed height of the dam is quite

satisfactory both from the stand point of meeting

the irrigation requirements and conserving the

Beas supplies to an optimum extent."

The Beas Sutlej Link, Unit-I, is a power-cum-irrigation project.
It envisages the diversion of the Beas waters into the river
Sutleq through a combination of tunnels and an open channel. The
river supplies so diverted would apart from generating electric
power efiable extension of irrigation to the arid areas in the
South and South-West of Punjab, besides improving irrigation
facilities on the existing Bhakra areas. The project was so
conceived .that it fits into the Master Plan for harnessing the
irrigation and power. potential of the three Eastern Rivers,
-namely, the Ravi, the Beas and the Sutlej. The Master Plan drawn
up  to harness the Eastern Rivers env:.saged the completion of the
followmg major projects to store the flood waters, which were
going waste to sea and to link up the three Eastern Rivers so as
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to enable their resources to be pooled for optimum utilisation-—

RSP Bhakra Dam and Power .Plants on thé river
Sutle].

(@i) Beas Dam at Pong  and Power Plant on  the
river Beas, '

(iii) Creation of a storage in the upper reaches
of river Beas. - :

(iv) Creation of a storage on the river Ravi.

{v) Madhopur-Reas Link (connecting the Ravi to
the Beas).

(vi) Beas Sutlej Link including a power plant at
the tail end of the Link.

(vii) Harnessing other run-of-the-river drops due
to steep slopes of the rivers for hydro-electric
generation.”

By that date the Madhopur-Beas Link had been
completed, the Bhakra dam was nearing completion and preliminacy
work on the Beas Dam at Poug had already been taken up., Tt was
felt that in order to exploit the three Rastern Rivers to the-
-Fullest extent prior to the creation of storages on the Ravi and
in the upper reaches of the river Beas, it was necessary to
undertake the construction of the Beas Sutlej Link to complete the
irrigation and power grid envisaged in the Master Plan. 1t cannot
escape notice that there is a reference to the Master Plan at
various places and that is why the State of Haryana had in its
pleadings (Ex.H 1, para 14) stated that the said Master Plan was
in the possession of the State of Punjab.  The State of Haryana
craved leave to refer to the Master Plan as and when produced. The
State of Punjab was called upon to produce the Master Plan but the
State of Punjab failed to produce the same on the plea that no
such Master Plan ever existed,

: Coming back to the Project, we find a
specific mention to the Inter-State Conference of January 1955 at
which 15.85 MAF of surplus supplies were allocated amongst the
concerned States. It 1is then stated that the share of 7.2 MAF
allocated to Punjab does not meet fully the irrigation needs of
the State as per recent survey of the irrigatiqn regulrements.' It
then proceeds to add that it is, therefore, axiomatic that project
should be implemented for full utilisation of -irrigation waters;
thougﬁ the Master Plan envisages the creation of storages gn_the
Beas, the-supplies thus made available cannot be fully utilised
for irrigation, unless this project is implemented, for most of
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the arid areas are out of the command from Harike (on river Beas)

but can be commanded fram Nangal Dam on river Sutlej which is
almost 450 feet higher than the Harike Barrage. It was therefore
suggested that since the Sutlej waters have been fully utilised
for the Bhakra areas, the additional requirements can be routed
via Nangal Dam for irrigation of arid areas on the construction of
the Beas Sutlej Link. It may be noted that a Link to connect the
rivers Beas and Sutlej for providing irrigation facilities to -
areas in State of Punjab and for generating hydro power was first
conceived in May 1955, preliminary investigations for this scheme
were started in 1956 which led to the preparation of a preliminary
report in November 1957. This report contemplated a 1link between
the rivers Beas and Sutlej of 9000 Cusecs capacity. Subsequently

ancther set of  proposals was framed in January 1960 which °
envisaged the creation of a 2.5 MAF 1live storage in the Suketi
valley for impounding the Beas flows but this scheme had to be
‘abandoned as its feasibility was doubted.

So far as the capacity of the Beas Sutlej
Link is concerned, studies carried out to determine its size
indicated that a net capacity of 7500 Cusecs would transfer the
desired volume of waters from Beas to Sutlej to meet the
irrigation needs of the arid areas of Punjab and to make up
shortage of supplies of Bhakra areas, to relieve the
shortage which would exist even after the completion of the Bhakra
power plants and to afford the necessary flexibility for utilising
-in the Bhakra areas the excess flow in the river Beas during a wet
year, in case supplies from the Sutlej happened to * be
insufficient. The total volume of water proposed to be diverted
from Pandoh to river Sutlej in a mean year was 3;82 MAF of which
1.63 MAF was expected to be released back to Beas for utilisation
of Harike canals. Thus under the scheme the additional supplies
that would be available for Beas Sutlej Link for irrigation to
Punjab canals off-taking from Ropar was estimated to be 2.19 MAF
in a mean year which would irrigate about 8 lakh acres with an
intensity of 62% in the South of Punjab areas. It was also felt
that the Beas-Sutlej Link in conjunction with the existing
Madhopur-Beas Link would enable inter-linking of the Eastern
Rivers essential for the optimmm use of the river supplies. Thus
in the years when the Beas catchment is wetter than the Sutlej
catchment, the Beas-Sutlej Link along with Madhopur-Beas Link was
expected to enable equitable distribution of river supplies, It
1s thus clear from the project report itself that the idea was to
irrigate arid lands lying to the South and South West of . Punjab
via Ropar. In addition to this the Beas-Sutlej Link was expected
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to, generate 391 MW of electric power which would help industries
located in Himachal Pradesh, Punjab as well as Delhi. Tt is clear
from the above that by the construction of the Madhopur-Beas link
and the Beas-Sutlej Link, the Punjab rivers were intended to be
linked up so that they could operate in the form of a grid for
oroviding the required irrigation supplies. Similarly, the power
plants at Bhakra, WNangal, Pong and Dehar would be inter-1inked
into an electric grid for efficient and economic operation of the
power svstem, '

' ‘ The Beas Project Unit IT was revised in
March 1966.  That was the month in which the Central Government
had announced its proposal to reorganise the State of Punjab, The
revised Beas Project was forwarded by the General Manager and
Secretary to Government of Punjab, Beas Project Administration,

Talwara Township, under hig letter dated 25th March 1966 (Ex.H 13,

. 33) to the Secretary to Government of Punjab, Trrigation and-
Power Departments, Chandigarh, stating that the 1959 project was
essentially a feasibility project report and since its submission,

intensive geological and hydrological investigations and

exhaustive engineering 1lay out studies had been undertaken

necessitating the revision of the project. The letter discloses

the various changes proposed ‘to be made in the revised project

report over the 1959 report. The introductory part of the report

states that since the States of Punjab and Rajasthan are primarily

dependent on agriculture, the total exploitation of water

resources is absolutely essential. So also, the harnessing of the

hydro-electric power is also a prime need for, industrial

development. After stating that under the Indus Waters Treaty the

waters of the three Eastern Rivers of the Indus Basin have been

allotted exclusively for use by India, it is observed -as under:-

. "For the utilisation of the waters of Beas, a
storage reservoir is proposed at Pong. This will
enable the utilisation of -the Beas waters for
supplementing irrigation in Punjab and furnishing
supplies for the arid areas of Rajasthan.”

Accepting the fact of there being large areas of fertilg lgnds.in
the plains of Punjab and Rajasthan which for want of irrigation
facilities were lying fallow, the need to harness the Eastern
Rivers and to conserve the flood waters presently going waste to
the sea and to link up the three Eastern Rivers so as to enable
integrated utilisation was felt. From the above statement it is
clear that large areas of fertile lands situate in Rajasthan were
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lying fallow for want of irrigation facilities; it is equally
clear that with a view to irrigating these lands 8,00 MAF of water
was allocated to Rajasthan under the 1955 agreement. - With this
end in view, the project envisaged (a) Bhakra Dam and Power Plants
on river Sutleij; (b) Beas Dam at Pong and Power Plant on river
Beas; (¢} Madhopur Beas Link {(connecting the Ravi and the Beas);
(d) Beas Sutlej Link including a power plant at the tail end of
the link; (e) Creation.of a storage on river Ravi; (f) Creation of
a storage on river Beas in the upper reaches; and (g) Harnessing
other run—off the river drops, due to steep slopes of the rivers,
for hydro—electric generation., The Bhakra Dam and the Left Power
- Plant were complete and in operation while the right power plant
was under construction and was expected to be comissioned during
1966 itself. The Madhopur Beas Link diverting supplies from river
Ravi to river Beas had already been completed. The next stage of
development envisaged was the Beas-Sutlej Link and the storage at
Pong, the campletion  whereof would help exploitation of the
available resources in full. This would also help -extension of
irrigation of arid lands and for firming the supplies to Rajasthan
Canal which was under construction. It is evident from the above
that the three Eastern Rivers were intended to be connected to’
enable integrated utilisation of their waters. The supplies from
' Ravi were to be diverted to Beas through the Madhopur Beas Link,
the supplies from Beas were intended to be diverted to Sutlej to
irrigate the arid areas 1lying to the South and South West of
Punjab. The Beas Sutlej Link'in conjunction with the Madhopur
Beas Link would thus link up all the three Eastern Rivers, thereby
providing flexibility of operation so essential for the optimum
utilisation of the river supplies. 1In Section 4 entitled 'Water
ang Power Potential' in paragraph 4.1 the following statement is
made:- : . : ‘
o 7 | ,
. "According to the Indus Water Treaty, supplies of
the three eastern rivers, i.e., Ravi, Beas and
Sutlej -have been exclusively allotted to India.
Bhakra Project was .planmned for utilising
irrigation and power potential of the river
Sutlej. The irrigation and power potential of
Beas river supplies.is proposed to be-harnessed
by constructing Behs Project. The river Ravi is
connected to Beas through Madhopur-Beas Link., To
the extent that the Ravi supplies are surplus to -
the = requirements of canals off-taking from
~ Madhopur, their integrated utilisation with Beas
supplies would be _made possible by storage
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reservoir created behind Beas Dam at Pong. The
upper stage of the Beas Project - Beas Sutlej
Link - purports to divert part of Beas supplies
into Bhakra reservoir to partially meet the
'gxisting shortages in Bhakra system, to extend
irrigation facilities to new areas commanded by
canals offtaking above Ropar, and to utilise a
_substantial drop enroute for power generation.
The storage reservoir at Pong on the Beas river
would vyield potential supplies for Rajasthan
canal, irrigate new areas in Punjab and remove
the remaining shortages on the Bhakra  system
through canals offtaking " at Harike, besides
generating power at the dam site."

Paragraph 4.2 then refers to the inter-State agreement of 29th
January 1955 and then refers to the flow available in a mean year
for the cycle 1921-22 to 1959-60 from the rivers Ravi and Beas at
6.971 MAF and 13.59 MAF respectively, aggregating 20.561 MAF, The
- pre-partition utilisation of Punjab, Kashmir and Rajasthan
totalling 3.436 MAF is deducted leaving a total of 17.125 MAF to
be shared between the three States as under:-: :

"Kashmir " 0.708 MAF According to the latest figures
actual RKashmir requirements are
) : _ y 0.708 MAF instead of 0.65 MAF
' which are proposed to'be met in
full, -
Balance for ' = 16.417 MAF
Punjab and Rajasthan - ' .
Punjab share = 16.417 x 7.2
. ———————— = 7.777 MAF
; '15.2
Rajasthan share - = 16,417 x 8
e = §,640 MAF
. 15.2-

The above shares of Punjab and Rajasthan were inclusive of the
reservoir and transit losses. Paragraph 4.?_» then sets out the
detailed requirements of canals for Punjab, Rz_:]astha_m and Kashmir
for different periods of the year (Plate 5) including additional
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requirements to utilise the surplus' waters of Ravi and Beas.

(a) At Madhopur MAF
U.B.D.C. o 2.005
Kashmir - 0.708
2.713
{b) At Harike
* Punijab ' _ - 3,182
Rajasthan 7.881*
11.063
(c} At Ropar
Punijab 2.287%x
Rajasthan 0.422
| 2.709
Grand Total . e © 16.485

*This includes 0.143 MAF for future development
of irrigation in Rajasthan, which demand is not
included in Plate 5 as it will arise at a later
date.

**This includes 0.548 MAF requu'ed for future
developments of irrigation . in Punijab, which
demand is not included in the canal requirements
at Plate 5 as it will arise at a later date.”

* The assumed reservoir and transit losses have then been set out
which show that the total losses of Ravi and Beas work out to
0.640 MAF which is divided between Punjab 0.303 MAF and Rajasthan
Q.337 MAF. The net surplus supplies, therefore, are 17.125 MAF
minus 0.640 MAF = 16.485 MAF. The net shares in , the Ravi-Beas

Waters after deductmq the respectwe shares of r&servcnr and
transit 1osses come to—

Kashmir 0.708 MAF
Punjab 7.474 MAF
Rajasthan 8.303 MaF
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o Paragraph 4.4 then sets out the utilisation
of 3av1 and Beas supplies for irrigation. The total flow of the
Ravi at Madhopur is taken as 6,971 MAF out of which 1.816 MAF
represents  pre-partition utilisations leaving a balance of
5.155 MAF intended to be utilised firstly for meeting the
additional requirements of 2.713 MAF for U.B.D.C. and Kashmir
Canal and the vremaining 2.442 MAF diverted to Harike through
Madhopur Beas Link. However, in the absence of a storage on Ravi
it is stated that the actual utilisation at Madhopur will fall
short of the requirement by 0.379 MAF. Furthermore, the supplies
diverted through Madhopur Beas Link are only 2.204 MAF against
2.442 MAF  resulting in an overall wastage of 0,617 MAF below
Madhopur out of which 0.1 MAF would in any case have been lost
from the surface of the reservoir on Ravi when created. The total
flow of Beas. at Mandi plain in a mean year is estimated at
13.59 MAF. This is supplemented by the diversion of Ravi waters
through Madhoour Beas Link which, in the absence of storage on the
Ravi river is 2.204 MAF minus 0.258 MAF (transit losses) leaving a’
balance of 1.946 MAF. However, this availability does not permit
the desivred ytilisation at Ropar without diversion through Beas
Sutlej Link from Pandoh to the Bhakra Reservoir. The total flow
available at Pandoh is 6.65 MAF, Diversion of 3.823 MAF through
the Beas Sutlej Link of the capacity of 7,500 Cusecs would be
possible in a mean year. This would be utilised for meeting the
requirements at Ropar and the balance released for utilisation at
Harike. The net flow of Beas at Mandi Plain after the diversion
at Pandoh and excluding the contribution from Madhopur Beas Link
comes to 9.767 MAF, The gains between Pong and Mandf Plain were
assumed at 0.582 MAF, the net inflow at Pong thereby being reduced
to 9.185 MAF. Releases from the Pong Reservoir during the filling
period were made to the extent necessary to supplement the
supplies available through Madhopur Beas Link and releases were
made from Bhakra to Harike to meet the canal reguirements at
Harike during this period, thereby the live storage in the Pong
Reservoir was 4.92 MAF. It is then stated as under:-

i+ ig further established by the studies that
the canal requirements at Harike and Ropar are
“met fully in a mean year except in one 10-daily
period of June at the commencement of filling
period when the total available inflow is lgss
than the requirements during that period
resulting in a nominal deficiency of 0.058 MAF.
Pending utilisation of 0.548 MAF from Ropar and
0.143 MAF from Harike for ~the future demands of
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Punjab . and Rajasthan respectively, storage
amounting to 0.459 MAF is retained in the Bhakra
and Pong reservoirs at the end of the depletion
period and 0.154 MAF is temporarily released from
Bhakra for maximising secondary power by releases
during a period when irvigation requirements are
otherwise fully met." ’

, The ‘summary of the utilisation is then
tabulated as under:- ‘

A o A e e T —— - -

Offtake Canal Requirements A Utilisation
TLocation MAF . ’ MAF

pre~ ~ Addi~ Total Pre- ~  Addi~ Total

parti- - tion~ _ parti- tion-

" tion al ' tion al.

At Madhopur ¢
Kashmir Canal  0.036  0.708 0.744  0.036 0.603 0.639 -
UBDC ~1.780 - 2.005 3.785  1.780 1.731 3,511
Total (1) 1,816 2.713  4.529 - 1.816 2.334. 4.150
Diversion - , ‘
into MB Link o . 2.442 . 2,204
Total | - 6.971 B 6,354
At Harike

Punjab Canals ~ 0.500° 3.182 3.682  0.500 3.164 3.664
Rajasthan Canals 1.120 7.738 8.858 1.120 7.698 8,818

Future demands of - - 0.143 0.143 ~
Rajasthan  —~—------ s - - '
Total (2) 1.620 ° 11.063 12.683 1.620 10.862 12,482

- e .
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At Ropar

Puniab Canals’ - 1,739 1,739 . - 1.739 1.739
Future demands -~ - 0.548 0,548 . - C- -
of Puniab. | |

Rajasthan Canals - 0.422 0.422 - 0.422 0.422
Total(3) , - - 2,709 2.709 - . 2.161 2.16l

Total (1)(2) &(3) 3.436 16.485 19.921  3.436 15.357 18.793

From the above discussions we find that the
Beas Project consists of two parts, namely, the Beas Sutlej Link
{Unit I) and the Pong Dam on the river Beas (Unit II). Unit I

- camprises a diversion dam at Pandoh to transfer 3.82 MAF of water

of the Beas river to the Bhakra Reservoir. This is intended to
supplement the supplies to the Bhakra Reservoir as well as use the
natural fall of about 305 meters at Dehar for the generation of
power, The Pandoh Dam, a diversion dam in the Kulu valley 21
Kilometers: fraom Mandi in Himachal Pradesh is an
earth-cum-rock-fill-dam 76 meters in height, The Beas water at
Pandoh is diverted into Pandoh-Baggi tunnel having a capacity of
about 9000 cusec. From Baggi ormwards the Beas water is taken in
an open channel called Sundernagar Hydel channel having a
discharge capacity of 8500 cusec, The channel outfalls into the
balancing reservoir which takes care of the variation between the
supply required for the actual load on Dehar power plant and the
discharge in the water conductor system. The water fram the
reservoir passes through a tunnel terminating into a Surge Shaft
having a capacity of 14250 Cusec of water.

: The Dehar power p-_lant is "located on the
right bank of river Sutlej upstream of Slapper Bridge on the Mandi
Kulu Road in Himachal Pradesh. 8ix generating units of 165 M4
each have been installed at Dehar. The Beas Sutle} link waters
are further utilised to augment the power potential at Bhakra by
148 M. - ) ) : .

S Unit II (Pong Dam) comprises an earth-gravel
dam on the Beas in Kangra District of Himachal Pradesh intended to
release regulated supplies of water into the Rajasthan canal ar_xd
the Punjab canals taking off from Harike Headworks. The water 1s
also utilised for the generation of power, the power house being
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sitnate downstream of the Pong Dam. The Dam, perhaps the highest
of its type in the country, (132.6 meters high) has a live storage
capacity of about 5.91 MAF. On the left bank of the Dam a shute

Spillway is providad for passing flood waters. The Pong power
plant has an installad capacity of 360 MW having six units oE-
60 M4 each. : 7 ) _ o

We hava seen that the 1959 project report on
Unit T on Pong Dam was based on certain assumptions which did not
include a dam on river Ravi although provision for diversion of
Ravi waters through the Madhopur Beas TLTink having a capacity of
10,000 cusecs was contemplated. - However, while indicating the
utilisation of Punjab's share of 7.2 MAF it was stated that the
above utilisation would be possible only after the completion of
the Thein NDam on Ravi and Beas Dam on Beas. This would show that
the Thein Dam was in contemplation -even at that point of time. In
the subsequent 1961 Beas Sutlej Link Project Report there was a
mention about the creation of storages on the Ravi and the upper
reaches of the river Beas as can be seen from paragraph 2
Section 1 entitled “Irrigation Needs" (Ex. H. 13 po. 12-13).
There it is clearly mentioned that the master 'Plan drawn up to
harness the Bastern Rivers envisaged, the completion of certain
major projects to link up the three EBastern rivers with a view to
pooling their resources for ~optimum utilisation and one of the
works mentioned is creation of a storage on the river Ravi., When
we turn to the revised 1966 Project on Unit II ther= is again a
specific mention of the creation of a storage on river Ravi in
paragraph 1.2 of Section T (Ex.H 13, po. 63-64).  On a conjoint
reading of these reports it is clear that the so called Master
Plan for hacrnessing the irrigation and power potential of the
three Eastern rivers envisaged the creation of storages on the
Ravi as well as the Beas to complete the irrigation and power grid
envisaged thereunder. The Thein Dam (Ranjitsagar Dam) envisages
the construction of a 482 feet high dam across the river Ravi 24
kilgrteters upstream of Madhopur Headworks with a power station
having 4 units of 120 MW each on its left bank below the dam and
one unit of 15 MW in each of the three existing power houses on
the Upper Bari Deoab Hydel Channel. The progect is intended to
provide irrigation benefits to 861520 acres in Punjab, Rajasthan
and Jammu and Kashmir. The reservoir is -planned for a gross
storage of 2.98 MAF and  a.live storage of 1.9 MAF of water. The
project was approved in about April 1982, by the Planning
Commission and the construction work has, we are told, aiready
started and is- likely to be comnletred hv 1992
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) , T The Beas Project Unit T was proposed to be
revised and a tentative revised ‘report was preparad in October
}970rby the Government of Punjab, in the introductory part whereof
1t 1s stated that one of the purposes of the diversion of river
supplies 1is to 'enable extension of irrigation to the arid areas
in the South and South West of erstwhile Punjab, (now Puniab and
Haryana), oesides providing irrigation facilities on the Bhakra
areas.' Significantly, there is once again a reference to the
Master Plan purported to have been drawn up for harnessing the
irrigation and power potential by linking up the three Eastern
Rivers so as to pool their resources for optimum utilisation.

‘ From what we have discussed above it is
obvious to us that the purposes of the Beas Project,Unit I and II,
were- two fold, namely, to pool the water resources of the three
Eastern Rivers for optimum utilisation for irrigation and power.
The additional supply thus made available by pooling the water
resources was intended inter alia to provide irrigation te arid
and semi-arid lands in the South and South West of composite
Punjab. Therefore, when the 1976 Government of India Order took
note of the fact that Haryana had large arid tract and also
several drought prone areas, it is difficult to agree that it
based -its decision on extranecus considerations. Under section

-78(1) reproduced earlier, the shares had to be determined bearing
in mind the purposes of the Beas Project and as pointed out
earlier one of . the major considerations for the Beas Project was
to pool the water resources of the three rivers with a view to
providing irrigation to arid and semi arid areas lying to the
South and South West of composite Punjab,

. : Under the revised project of 1966 it is
Punjab's  contention that at best Haryana would be entitled to
0.9 MaF of waters having regard to the purposes of the Beas
Project. In this connection Punjab places reliance on plates 5
and 6 appended to the revised report. It was strongly contended
. by counsel for Haryana that this revised p;oject was -prepared
' bearing in mind the fact that the reorganisation of the erstwhile
State of Punjab was likely to take place shortly. This, it may
safely be inferred, was ~known to the State of Punjab even before
the announcement was made in Parliament on 21lst March 1966. The
forwarding letter is of 25th March 1966 which means that the
‘revised report was .completed after the announcement was made in
Parliament, It is Harvana's contention that thls‘rev1sed report
was so manipulated as to adversely affgct the interest of the
proposed State of Haryana insofar as sharing of 7.2 MAF of waters
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was concerned. Counsel emphasised that ever since Punjab's share
in the surplus Ravi-Beas waters was. finalised under the 1955
agreement, efforts were made to orovide minimum water to Harvana

* areas and the vrevised project report was so manipulated as to

provide less than what was reserved for Haryana areas even under
the Punjab - Government's order of 2lst October 196l. It is a
matter of common knowledge that this order of the Punjab
Government had caused considerable heart-burning to the people of
Harvana ar=a and two Committees were set up to assuage their
feelings but before the reports of the said Cclmuttees could be
implemented the reorganisation took place, We think that the
grievance made by counsel for Haryana in regard to the revised
Beas Project (1966) is borne out from the record placed before the
Tribunal,

In the proposals put forward by Punjab and -
Pepsu in the meetings. of the Chief Engineers of the concerned
States convened by the Ministry of 1rr1gat10n and Power on 12/23rd
November 1954, over 3 MAF of surplus Ravi Beas waters was intended
for areas now forming part of Harvana. This becomes clear if we
peruse the figures (Ex.P %, pp. 97-108 at p 97) which may be
reproduced here:- -

Western Yamuna Canal areas 1.26 MAP
Gurgaon ar=as 0.40 mMaF
3haxra Canals 1.62 0.89 MAF
(1459-—11 31-126-04)x55%=089MAF

Bhakra Canal areas of Pepsu (417 “cusecs) and Hansi . branth of
Western Yamuna canal {Pepsu) (445 cusecs) 6.54 MAF including
absorption, (Page 108, P-4). These totalled to 3.09 MAF. Against
the total demand of 7.28 MAP (5.95 MAF for Punjab and 1.33 MAF for
Peosu}, Punjab & Pepsu were allocated 7.2 MAF in the 1955
agrzement. Subsequently, in the letter of 27th September 1955 it
was proposed to supply water to new areas now in Harvana from the
Ravi - Beas Svystem as follows (Ex.P 4, p. 139),

"Western Yamuna Canal ’ -~ -1.07 MAF
Gurgaon Canal _ : 0.40 MAF
Bhakra & Sirhind Canals . - . 0,67 MAF-
55% of 1.21 - ' e e

2,14 MaF"

—— s s . s
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Adding 0.54 MAF for Pepsu areas now in Haryana, 2.68 MAF was
‘planned for use in Haryana areas. On the finalisation of the
provisions of the Indus Waters Treaty, the Chief Engineer, Punjab,
by his letter dated 1st July 1961 made certain dssessments
-(Ex. HR 2, 0p.53-54) for the utilisation of surplus Ravi BReas’
waters for the areas now falling in Haryana which worked out to
2.805 MAF according to Haryana estimates and 2.325 MAF according
to Punjab estimates. The requirements on the basis .of 62%
intensity for Western Yamuna Canal region, Gurgaon Canal and Sohna
- lift scheme upto final stage were estimated (Ex.HR 1, p.82) at
3.827 MAF by Haryana and 3.347 MAF by Punjab with restraint on
capacity of Yamuna Peeder and 4.654 MAF by Haryana and 4.174 MaF
by Punjab without such restraint capacity. The Chief Engineer had
finally proposed water for Haryana areas (Ex. HR 2 p. 54) at
3.756 MAF according to Haryana and 3.276 MAF according to Punijab
estimates out of a total of 8.222 MAF recommended by him. -'Against
these proposals the erstwhile State of Punjab by its order dated
20th October 1961 avproved allocations as under (Ex.H2, p.22):-

"Gurgaon Canal : "~ 0.307 MAF

Sohna Uift Scheme : 0.133 MaF

Western Yammna Canal ,

50% intemsity : . 0.104 MaF

Extension and improvement 2.08 MAF out of 4.201 MAF

of irrigation on Bhakra and
Sirhind Canal areas including .

removal of shortage. ) O
B 2.624/2.144 MAF®

Till the reorganisation of the erstwhile State .of Punjab this
. order of 20th October 1961 remained in force.

) Soon after the order of 20th October 19(";1
there were discussions on achieving pa._ri_ty of development in
.various areas of the composite State of Punjab.

T In the  Beas Project (Unit I} Report of
September 1961 the canal requirements at Ropar were shown to be
15.26 MAF (Ex.H 13, p.40). The minimum futm:g v'vater. requirements
‘of the canals at Ropar over and above the ‘ut.lllsatlons from the
Sutlej through Bhakra  reservoir were Lnd;cated to be 6 MAF
(Ex.H 13, p. 42). out of this, requirements of the areasarllg
Harvana were indicated to be 3.756 MAF as qlame,d by Haryana
3.276 MAF as per Punjab estimates. The project envisaged increase
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in camacity of Bhakra canal to 14040 + 2374 - =16414 cusec against |
its existing cavacity of 12500 cusec representing an increase of
nearly 4000 cusec. The Sirhind canal was proposed to have an
increased capacity of 7080 + 2765 = 9845 cusec. The withdrawals
in Bhakra Canal were proposed as 7. 81 + 0.96 = 8.77 MAF, an
-increase of 2.2 MAF. : :

t : We have already pointed out earlier that
there was great dissatisfaction in the Harvana region of erstwhile
Punjab in regard to the Punjab Government's order of 20th October
1961, The two Committees constituted as a result thereof
submitted their reports just before the actual reorganisation of
Punjab took place with the result that their recommendations
remained on paper, The Food Camittee on Land and Water Uses
recomended allocation of 4.40 MAF to Haryana areas out of the
total of 7.2 MAF available to Punjab (Ex.H 18, p.33). The cother
Committee, the Haryana Develcopment Committee, recommended that the
bulk of the supply of Ravi-Beas waters must go to Haryana region
and . the water allowance in all parts of Punjab should be ¢n one
equitable basis (Ex H 17, o. 38).

In the above background the General Manager
and Secretary to Government of Punjab, by his letter dated 25th
March 1966 submitted the revised Beas Project (Unit I1) report at
a point of time when the decision to reorganise the State of
Punjab was already announced in Parliament. In the course of -
submissions before the Tribunal, Counsel for Haryana vehement ly
submitted that by this revised project the entire exercise was to
deorive Harvana of its legitimate share in the river waters.
Several inconsistencies were brought to our notice and we may
highlight a few, since we are inclined to agree with the. general
qrievance that the revised project was so designed as to prejudice
the interest of proposed Haryana. The inconsistencies which "are -
appareant are set out herpunder-— . '

(1) The share of Kashmir is shown to be 0.708 MAF
(Ex.H 13, ©.72) even though under the 1955
agreement it is clearly stipulated that it shall
remain fixed at 0.65 MAF. This is done on the
premise that according to the latest figures,
actual Kashmir requirements are 0.708 MAF instead
of 0.65 MAF proposed under the 1955 agreement. It
is difficult to understand how such a change
could be made without a revision of the 1955
agreement by the concerned State Governments,
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(2)  Pre-partition utilisation of Punjab at
Madhopur is shown to be 1.78 MAF whereas it was
act.:uglly 1.48 MAF: Similarly, the pre-partition
utilisation of Rajasthan at Harike which was

actually 1.11 MAF has been shown to be 1.12 MAF
{Ex.B 13, p.72), : , .

~(3) The additional canal requirements at Ropar

for Punjab are shown as 21287 MAF of which
0.54 MAF is indicated as required for -future
develooment of irrigation in Punjab. Similarly,
the requirement of Rajasthan at Harike is shown
as 7.881 MAF including 0.143 MAF for future
development of irrigation in Rajasthan, (Ex.H 13,
0.73). These future. requirements are, howevery
not reflected in the tables and-no indication is
given as to how these requirements would be met,

The State of Haryana has also pointed out certain inconsistencies
in the chart "Areas (now falling in Raryana) provided irrigation
_facilities as per Beas Project Unit II - Vol.T - 1966 Report"™ put
up by Punjab purporting to show that Haryana would at best be
entitled to 0.9.MAF out of the erstwhile Punjab's share, (Ex.P 4,
p.141). These inconsistencies can be set out as under:-

(i) Transit loss in Madhopur Beas Link shown as 0,208 MAF is
not correct; it ought to be 0,258.MAF (Ex.H 13 p.9C, Co.14).

(1i)} Out of the total inflow at Madhopur of 6.971 MAF, only the
following are accounted for:-

UBDC prepartition - - 1.780 MAF
-Kashmir canal - 0.036 MAF
UBDC additional 1.731 MAF
Kashmir canal additional 0.603 MAF
M.RB.Link losses (1,258 MAF
Transfer to Harike ' 1.946 MAF

6.354 MAF

———— e e R i

The total thus comes to 6.354 MAF leaving a gap of 0.617 MAF of
Ravi Waters unaccounted (see Ex.P 4, p. 141 Col.25 which has
not been Eilled up accordingly).
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(1ii) Prom Ropar 1.374 MAF is released. The losses from Bhakra to
Harike are shown as 0.123 MAF. The net water at Harike is, -
therefore, 1.251 MAF From Madhopur Beas Link 1.946 MAF is
received. From Mandi plain comes 9.767 MAF, The total supplies
at Harike thus work out to 12.964 MAF. The losses shown are 0,282
MAF (0.158 MAF as reservoir losses and 0.123 MAF as losses between
Rhakra and Harike. The inclusion of - 0.123 MAF in losses 1is
incorrect as this loss belongs to Sutlej and the losses there
snould be increased from 0.1 MAF to 0.223 MAF. fhen we find that
the water released in the interest of power is only 0.154 MAF
(Fx.A 13, ».92 col.l5)., The footnote of 0.15 MAF additional
raleases made for power is not reflected anywhere in the tables.
This would need correction in column 22 as 0,154 MAF. Accordingly
column 24 of Ttem 2.3 should be 16.450 MAF (16.073 MAF (Col.21} +
0.154 MAF (Col.22) + 0.223 MAF (Col.23). So also column 25 in
Iram 2.3 should read 17,833 (Col.9) minus 0,123 MAF (Col.8 of Item
2.2) = 16.582 MAF. The total use being 16.450 MAF, 0.132 MAF of
- Item 2.3 remains unallocated, which along with 0.154 MAF of power
releases totals to, 0.286 MAF unallocated. Further, since the
losses of Beas -are only 0.159 MAF, total utilisation is 12,481 +
0,159 = 12,640 MAF, leaving 0.324 MAF unallocated out of the total
availability of 12.964 MAF. Therefore, according to Haryana, the
total waters unshared/unallocated in the 1966 report comes to
1.609 MAF as under:- :

MAF : _

0.617 Ravi waters wasted

0.324 Beas waters unallocated

0.159 Pong Reservoir losses unshared.
0.132 Sutlej waters unallocated.

0.154 Sutlej power releases unallocated
0.123 Bhakra-Harike  losses unshared.
0.100 Sutlej reservoir losses unshared.
1.609

This also tallies with Shri Murthy;s ~calculation who remarked in
his report that 0.324 MAF of Beas and 0.284 MAF of Sutlej have
remained unallocated to any specific. canal systems.

- The table (Ex.H 13 p.89) also reduces the
capacity of Bhakra canal to 134B7 cusec (against 16414 cusec in
the 1961 Unit T Report) thereby reducing the quantity by 1.27 MAF,
On the other hand the Sirhind Canal capacity is increased to
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13273 cusecs, from 9845 cusecs in 1961 project thereby ‘iricreasing
the squantity of supply by 1.88 MAF. The water for Gurgaon canal,
Sohna - (lst Phase) and Western  Yamuna is reduced to 0.769 MAF
against 1.110 MAF in the 196l report. No valid reasons are
indicated for the changes in the report and for .the departure from
the Punjab Government's order of 20th October 1961 which was very
much in force when the 1966 revised report was prepared. Tt is
obvious from what we have illustrated above that these chaages
prejudicially affected the interest of Harvana areas of erstwhile
Punjab. Tt is true that .the 1966 project report (Unit II) was
approved by the Planning Comission on 6th October 1969 but that
was expressly subject to the technical comments and suggestions of
Central Water .and Power Commission (Ex.H 21, p.l) which had
requirad the project authorities to obtain the concurrence of the
various States to the changes but the project authorities replied
that = "This is a rather comlicated issue and is likely- to take -
considerable time to be settled” and intimated that the
sub-Comnittee constituted under the Chairmanship of Dr. Khosla may
consider the allocation of cost of Beas Project Units I and II
between the partner States. as also the gquestion of distribution of
power which had till then not finalised its award. We do not feel
called upon to reproduce the technical coments and suggestions of
the Central Water and Power Comission (Ex.H 21, p.l) because we
are satisfied from what we have illustrated earlier that the
changes made in the revised project report 1966 were undoubtedly
detrimental to the interest of the proposed State of Haryana., 1In
the circumstances it is not possible to accept Punjab's contention
that Haryana is entitled to 0.9 MAF only as - per the computations
of the Beas project (1966).

PRINCIPLES FOR ADJUDICATION OF SHARES IN RIVER WATERS

we have already closely examined the legal
and constitutional perspectives in regard to the rightslln river
waters and have negatived the theory of ownership in waters
canvassed by the State of Punjab. On a true interpretation of the
terms of reference we have come to the conclusion that so far as
Ttem No. 2 is concerned, Rajasthan does not fall within the
purview thereof and, therefore, its share determined under the
1955 and 1981 agreements must remain irrtact noththstandlgg the
fact _that on verification of user under Item No. 1 of the
reference we find -that Rajasthan was not using its full share
of water allocated under the said two agreements. That was
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presumably because the Rajasthan . Canal, renamed Indira Gandhi
Nehar, could not be comleted on time because of geveral
constraints with the vesult that the entire network needed for
utilising the full- quota of water allocated to it was not
available and hence Punjab was permitted to use the extra water
under clause (ii) of the 1981 agreement until such time as
Rajasthan was in a position to utilise its full share of water.
That is why Rajasthan has described such user by Punjab as merely
permissive user under clause (ii) of the 198l agreement. Since we
are not concerned with the question of allocation of water to
Rajasthan under Ttem No. 2 of the reference, we are merely
required to adjudicate the shares of Punjab and Haryana in their
remaining waters,which under the 1981 agreement comes to 7.72 MAF.
The question which immediately comes to mind is on what principle
should this quantum of water be distributed between the States of
Punjab and Haryana, 1Tn the absence of legislation, agreement ar
an order of a competent Tribunal it seems to be settled law that
the allocation of water should be on the basis of equity and .
fairness. : '

‘We must . therefore firstly consider the
question of the provortion of rights and 1liabilities under section
78(1) of the Punjab Reorganisation Act. That section in terms
provides that the proportion of the rights and liabilities of the®
erstwhile State. of Punjab under the Beas Project should be
determined by the concerned States by agreement within a period of
two years from lst November 1966; failing that, by the Government
of India‘: having regard. to the purposes of the project. We have
already indicated by a detailed reference to the project reports
the purposes of the Beas Project and we need not restate the same.
We have come to the conclusion that the 1976 award got merged in
the 1981 agreement. However, in view of paragraph 9.2 of the
Punjab Settlement we are called upon to adjudicate the claim of
Punjab and Haryana regarding the shares in their remaining waters.
Whether we are required to determine the proportion in the rights
and liabilities under the Beas Project in terms of section 78(1)
or we are required to determine.the shares of Punjab and Haryana
under paragraph 9.2 of the.Punjab Settlement, the question which
still survives is on what principle we should determine/adjudicate
the same. The State of Punjab heavily leaned on two propositions,
namely, (1} the waters of the Ravi and the Beas belong absolutely
and in their entirety to the State of. Punjab and, therefore, the.
State_of Haryana cannot lay a claim on those waters; and (ii) even
assuming Haryana has a right in the waters under the Beas Project,
the same cannot exceed 0.9 MAF in view of the calculations set out’
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. in the various plates accompanying . the revised Beas Project
(1966).. We have come to the conclusion that both these
contentions are untenable, The first cannot be supported in law
and/or under the Constitution and the second because we have found
that the allocations under the revised project (1966) have been
altered to the deteriment of Haryana's interest under the Beas
Project. On a critical analysis, of the Beas Project, it is
noticed that one of its principal purposes was to intergrate all
. the three Eastern Rivers into a water grid wherefrom water could
be provided to areas which could be commanded from various points,
namely Madhopur, Ropar and Harike. The waters of the Ravi are
proposed to be conserved by the construction of the Thein Dam. The
waters of Ravi are transferred to Beas through the Madhopur-Beas -
‘Link having a capacity of 10,000 cusecs, the waters of rhe Beas
are diverted to Sutlej to the extent of 3.82 MAF through the Beas
Sutlej Link and adjustment is contemplated so that certain high
-and arid areas in the South and South West of composite Punjab
ocould be commanded from Ropar instead of Harike which is at a
. lower level. It is, therefore, clear from the Beas Project itself
that it provides for the utilisation of waters belonging to the
Ravi-Beas System., That is presumably why the Punjab Settlement
speaks of the Ravi-Beas System instead of using the expression
employed by section 78(1) of the Punjab Reorganisation Act. 1In
substance, however, we are required to determine/adjudicate the
shares of Punjab and Haryana in their remaining waters.

: The expression 'their remaining waters' used
in paragraph 9.2 ought not to be confused with the expression 'the
remaining waters' since that is likely to prove misleading. We
have already come to the conclusion that the shares of Rajasthan -
and Jammmu and Kashmir fixed under the 1955 agreement and revised
by the 1981 agreement must remain intact for they are not
arraigned before this Tribunal under paragraph 9.2 of the Punjab
Settlement. So also we have come to the conclusion that water
received by Delhi Water Supply. from the Ravi-Beas System cannot be
touched by this Tribunal., If these waters are kept out, the
quantum of water that remains out of the total ‘avallable surplus
supplies can be regarded as the water o’g’ Punjab and Haryana--
‘their remaining waters' within the meaning of that expression
used in paragraph 9.2 of the Punjab Settlement and'Item No. 2 of

' the Terms of Reference. For many years the apportionment of the
waters of the Ravi and the Beas has been a bone of contention
between the people of Punjab area and the people of Haryana areaj
since the reorganisation of the erstwhile State of Punjab it has
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become a source of irritation between the two States. We must,.
therefore, carefully determine the principle on which the
apportiomment must be made between the two States. ' :

' We are required to apportion the water
between the two States by virtue of Paragraph 9.2 of the Punjab
Settlement or Item No. 2 of the Terms of Reference; since Item No.
2 is in the same language as paragraph 9.2 of the Punjab
Settlement it would suffice if we refer to the latter. Under the
first sentence of paragraph 9.2, the mandate is that the claim of
punjab and Haryana regarding the shares in their remaining waters
will be adjudicated by the Tribunal and the latter part of
Paragraph 9.2 states that the decision of the Tribunal will be .
binding on both the parties. Section 78(1) also states that the
" proportion in the rights and liabilities of the existing State of
Punjab in the Beas Project shall be determined by agreement
between the concerned States within two years and failing that by
the Central Government having regard to the purposes of the
project. We have omprehenswely indicated what the Beas Project
seeks to achieve and it is clear from the terms of the progect
reports that it seeks to integrate the waters of the three rivers
for optimum utilisation for irrigation and power.. The three
rivers mentioned therein are the Ravi, the Beas and the Sutlej.
Since the waters of the river Sutlej are already committed under
the Bhakra Nangal Project, we must exclude them from our
consideration altogether. Even our terms of reference do not
speak about the Sutlej waters, Therefore, if a camprehensive view
of the Beas Project is kept in mind, it is obvious that even under
section 78(1) the waters from the Ravi and the Beas had to be
divided in such proportion as was thought "appropriate having
regard to the purposes of the project between the two States. In
our view, therefore, it is one and the same thing whether we
allocate the waters from the Ravi-Beas System or determine the
proportion of the shares under the Beas Proejct, regard being had
to the purposes of the project. It may not be out of place here
to mention that the expression 'having regard to' merely offers
quidance and is not intended to act as a fetter : vide Stuckey and
Others Vs. Hooke (1906) 2 K.B. p. 20 at pp. 25-26 and Perry Vs.
Wright (1%08) 1 K.B. p. 441 at p. 458. P.J. Berber, Professor of
International Law in the University of Munich in his celebrated
work "Rivers in International Law"™ points out at pages 12 and 13
that there are four alternative principles which govern the use of
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waters flowing through more than one State, namely:-

"l. The . principle of absolute territorial
Sovereignty, by virtue of which a state can
-dispose freely of the waters actually flowing
through its territory, but has no right to demand
the continued free flow from other countries;

2. "The oprinciple of absolute territorial
integrity, by virtue of which a state has the
right to demand the continuation of the natural
flow of waters coming from other countries, but
may not for its part restrict the natural flow of

-~ waters flowing through its territory into other
oountries:

3. The principle of camunity in the waters by
virtue of which rights are either vested in the
collective body of riparians or are divided
_proportionally, or any other kind of absolute
restriction on the free usage of the waters by
the riparians is created in such a way that no
one state can dispose of the waters without the
positive co-operation of the others;

4. A restriction of the free usage of the waters
which, it is true, does not extend as far as the
principle of a comunity in the waters but which
in differing degrees restricts the principle of
absolute territorial sovereignty just as much as
the principle of absolute territorial integrity.”

While considering the effect of some of the decisions rendered by
the United States Supreme Court we pointed out that these
decisions are of no assistance and cannot be applied to Indian
conditions in view of the great distinguishing feature that
American States which were originally independent and sovereign
units had merged into a Federation retaining their independence
and sovereignty except to the extent the same was granted away
under an agreement or treaty to the Federation., We have also
while analysing the provisions of the Government of India Act,
1935 and our Constitution stated that our Constitution though
generally based on the pattern of the Government of India Act,
1935, has made certain departures in regard to ilnter-State rivers
and river valleys extending the coverage to States situate 1n a
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river valley. The principles enunciated by Berber were considered
by the Narmada Water Disputes Tribunal in Chapter VIII, Volume I,
and after analysing the constitutional provisions and the laws as
well as the decisions cited in that behalf, it ultimately
proceeded to apportion the river waters on the principle of
equitable utilisation. We have quoted the relevant observations
from this report earlier and we need not repeat the same. Shri
A.K. Sinha, one of the members of that Tribunal who could not
agree on certain points concerning apportionment of water with the
Chairman, dealt with certain aspects of the law governing. the
apportionment of waters in Part III of Volume TV and dealt with
the various aspects of the law relating to apportionment of river
waters in paragraph 3.2.1 and onwards and in paragraph 3.2.38
observed as under:-

*rRule of 'equitable apportionment' consistently
applied in America. 1In all the American cases
that we have mentioned, the Court Thas
consistently applied the third of these
principles, that 1is to say, the principle of
‘equitable apportiomment' *. :

It is then pointed out that in the water dispute of Krishna river
also, the Tribunal had taken the same view and applied the law or
legal principles of equitable apportionment. He then proceeded to
observe in paragraph 3.2.40 as under:- : '

®* In fact there is no dispute now between the
concerned party States over the application of
the law of equitable apportionment to the instant
Narmada water disputes before us.®

It is, therefore, obvious that in so far as the Narmada Water
Disputes Tribunal is concerned, it applied ‘the doctrine of
'equitable apportionment® applied by the United States Supreme
Court in some of the decisions to which we have referred earlier.
In India, therefore, while the decisions of the United States
Supreme Court on the question of soverelgn rights claimed by
States in that country do not apply in view of the special
provisions contained in our Constitution and the laws, the
principle of ‘equitable apportionment' enunciated by the American
Courts has been consistently applied by Tribunals constituted to
resolve water disputes. The Krishna Water stputes Tribunal
(1973) also dealt with this question in detail in Chapter XI
Yolume I of its report and observed as under:-
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“Bquitable apportionment:- The decisions of the
U.S.A. Supreme Court firmly established the
doctrlme of equitable apportionment of the
benefits of an inter-State river. The principle
was earlier recognised by the Swiss Federal
Tribunal in 1878, The Zwillikon Dam case and it
also contains the essence of international law on
the matter.

In India also, the right of States in an
inter-State river is determined by applying the
rulg_e of equitable apportionment, each unit
getting a fair share of the water of the common
river, The doctrine of ripawian rights governs
the rights of private parties, but it does not
afford a satisfactory basis for settling
inter-State water dispute.”

In view of the above, we think it is now well settled that in
deciding water disputes regarding an inter-State river or river
valley, the rule of equitable apportionment of the benefits of the
river should be applied. We are in complete agreement with this
enunciation of the law and we propose to apply the same in the
present case in allocating/determining the shares of Punjab and
Haryana in their remaining waters. ‘

But the concept of equitable apportionment
'is not capable of a precise definition and cannot be put in any
straight jacket formala. The question of rational apportionment
of available river waters among the claimants must, therefore,
necessarily depend on several factors which have a bearing on the
apportionment of water such as climatic conditions, rainfall, soil
oonservation, social and econamic aspects and so on and so forth,
In the final analysis, the Tribunal must find a solution which
considering all relevant factors and variables is just and
reasonable and in determining what is just and reasonable in the
context of conflicting cemands, the Tribunal must take into
account and 'have regard to the varied factors which are
significant in the particular fact-situation of the case and
contribute to a just and proper solution. The Narmada Tribunal in
paragraph 9.5.1 {pages 118-119 of Volume I) aftet: quoting from
Principle II of the Statement adopted by the American Branch of
the ILA in Proceedings and Comittee Reports of the American
Branch of the International law Association, 1957, 1948, at p.101,
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proceeded to add. as under:-

"In the application of the balancing process, the
Tribunal must take into account other important
factors such as the hydrological, climatic and
physical characteristics of the river basin, the
volume of available supply , the statewise
drainage area and contribution to the supply of
water, the respective economic and social needs
of the States, the population of the States,
denendent on water supply and the degree of their
dependence, alternative methods of satisfying
these needs, the extent of lawfully established
uses and reascnable reqgirements for future use of
each State, the relative value of different uses
and avoidance of uhnecessary waste of water. This
list of relevant factors is illustrative and not
exhaustive, The weight to be given to any
relevant factor in any particular case is a
matter of judgment and no hard and fast rule can
be laid down."”

In 1966 the International law Association
framed certain rules (The Helsinki Rules 1966) laying down certain
quidelines for the equitable distribution of water among the
contesting States. Articles IV and V thereof which are relevant
for our purpose are reproduced hereunder:-

ARTICLE IV

"Each basin State is entitled, within its
territory, to a reasonable and equitable share in
the beneficial uses of the waters of an
international drainage basin,

ARTICLE V

(1) What is a reasonable and equitable share
within the meaning of Article IV is to be
determined in the 1light of all the relevant
factors in each particular case. . |
(2) Relevant factors which are to be considered
include, but are not limited to:

(a) the geography of the basin, including in
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particular the extent of the drainage area in the
territory of each basin state;

(b) the hydrology of the basin, including in
particular the contribution of water by each
basin State;

{c) the climate affecting the basin;

(@) the past utilization of the waters of the

basin, including . in particular = existing
"utilization;

(e} the economic and social needs of -each basin
State;

(f) the population dependent on the waters of the
basin in each basin State;

(g) the comparative costs of alternative means of
satisfying the econamic and social needs of each
basin State;

{h} the availability of other resources:

(1) the avoidance of unnecessary waste in the
‘utilization of waters of the basin:

-(3) the practicability of compensation to one or.
more of the co-basin States as a means of
adjusting conflicts among uses; and

{k} the degree to which the needs of a basin
State may be satisfied, without causing
substantial injury to a co-basin State;

(3) The weight to be given to each factor ¥ to
be determined by its importance in comparison
with that of other relvant factors. In
determining what is a resonable and equitable
share, all relevant factors are to be considered
together and a conclusion reached on the basis of
the whole."

. It would appear from the relevant factors set out in Article v
that they are only illustrative and not exhaustive. As observed
in Nebraska Vs. Wyoming, 325 U.S. 589, 627, the standard of an
equitable apportionment requires an adaptatlon of the formula to
the necessities of the particular situation. In New Jersey Vs.
New York, 283 U.S. 336, 343, the Court indicated that the effqrt
mist be to secure an equitable apportionment without ‘quibblmg
over formlas. It is, therefore, clear that in determining what
is Jjust, fair and reamand le, tht;: T;lb\énal mgst chta];se 12;;?
tion the ial particular features of ea
m:gezaases can bipzclmllar in content. Much would depend on the'
river system and its development in that region, the principal use
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to which water is put by the people of the concerned areas, the
climatic conditions, the extent of arid, semi-arid and drought
prone zones, the need of water for irrigation and other
consumptive uses, etc., There can, therefore, be no single formula
applicable to all cases and much would depend on the ‘'best
judgment® of the Tribunal having regard to the facts and
circumstances of each case. The Krishna Water Disputes Tribunal
in Chapter XI Volume I page 93 of its Report observed as under:-

"There 1s no mechanical formula of equitable
apportionment applicable tc all rivers, Bach
river system has its own peculiarities. 1In arid
regions, the oprincipal need may be for
irrigation, while in humid regions there may be
more need for power plants, minicipal water
supply, navigation and preservation of fisheries,
One river system may be more fully developed
than another; in one there may be scarcity of
water, while in another the supply may be
abundant. In one river system, the States may
place emphasis on co-operative approach for
ootimum development of water resources; in
another they may desire nothing more than an
apporticnment of the water for their separate
uses. In one river the water diverted for
developing the best hydro-power potential may be
wasted to the sea; in another the tailrace water
may be profitably. used again for irrigation
downstream, " -

The factors relevant for equitable apportionment of water would,
therefore, vary from case to case and it would depend on the best
and informed judgment of the Tribunal to decide in the light of
the facts and circumstances of the case what weight it should
attach to each factor and no hard and fast mechanical rule can be
evolved and applied.

_ Having regard to the facts and
circumstances of the present case, the historical background the
agreemepts entered into with the State of Rajasthan in 1955 and
198;, it seems evident that quantitative apportionment of the
available supplies is the most appropriate alternative since the
demanc.l for water made by the contesting parties is equally
pressing and atl the potential claims have to be accommodated in
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the available resources position. Efforts must be made to
increase the volume of water for use by the community by employing
engineering methods, e.q., avoiding large scale seepage, reducing
evaporation, harnessing water below the rim stations and making
more effective use of available water resources. It is needless
to emphasise that every State must realise that it is only one of
the claimants and must keep in mind the needs of every claimant
while asserting its requirements for it cannot think in terms of
having lush green fields within its territories overlooking arid
areas and sand-dunes across the border which may in the long run
result in avoidable oconflicts or large scale migration of
population. Consequentially it would seem rational that matual
cooperation between the claimants rather than a perpetual
oonflict, as in the present case, would promote the efficient
utilisation system yielding better results to both. The question
of apportionment of river waters among the claimants on equitable
considerations, therefore, requires a comprehensive itemisation of
a large variety of factors, some of which we have mentioned
earlier while dealing with the physiography, soil, climatic
conditions, rainfall, etc. We will now proceed to indicate the
other relevant factors, '

' CULTURABLE AREA OF THE STATES OF PUNJAB AND HARYANA

The State of Punjab has contended (Ex. P 3,
po. 92-94) that the areas and the requirements given and
recognised by the Dominion of Pakistan in the agreement of 4th May
1948 were as under:-

1, Total culturable area 2,58,19,812 acres.
2. Total requirement at 75% intensity and

3.3 cs. per thousand acres water ‘

allowance at canal head for 273.75

capacity days. 46.65 MAF

According to it, out of the above, 1,13,56,912 acres are lying @n
the present State of Punjab for which the water requirement is -
20.52 MAF. In reply, the State of Haryana (Ex. HR 1, p.73) has
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stated a.s under:-

State C.A. Water requirement
Punjab 1,06,53,231 acres 19,25 MAF
Haryana 93,65,454 acres 16.92 MAF
Rimachal Pradesh 8,94,156 acres 1.62 MAF
Ra‘jasthan 49,06,971 acres . B8.86 MAF

Total 2,58,19,812 acres 46.65 MAF

The districtwise break-up of culturable area (BEx. P 3, pp.92-93)
is indicated in the agreement of 4th May 1948 for East Punjab as
well as East Punjab States (Pepsu).
of the area now falling in the States of Punjab and Haryana as

On bifurcation, on the basis

presently constituted, the position works out as under:-
1. while Punjab has bifurcated the area in the
East Punjab districts under new and old areas on
the basis of the areas lying in the present
Punjab as 48,40,046 acres and 21,98,007 acres
respectively, the entire area under States
(Pepsu) has been taken as forming part of the
present Punjab which is strictly not accurate. In
fact only the areas shown at S. Nos. 4,5,6,7 and
9 pertain to Punjab whereas the remaining areas
lie in the present State of Haryana. The correct
culturable area to be included in Punijab should,
therefore, read as under:-
S.No. State Total Cultura- Irrigation Area to
area ble aresa within which
- existing irrigation
irrigation facilities.
Iry required
to be
extended.
{Acres) = (Acres) (Acres) (Acres)
4. Kapurthala 4,21,505 3,60,185 - 2,75,250
5. Malerkotla 1,06,371 1,00,049 11,413 88,636
6. Faridkot 4,05,282 3,86,946 2,30,639 1,42,572
7. Patiala 37,94,675 34,89,974 17,94,073 10,00,000
9. Nabha 6,16,411 571,795  1,07,765 4,64,030
Total 53,44,244 49,08,949 21,43,890 19,70,488
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2. The area at 8. No 1ll--Kangra—(EX. P 3, p.92) pertams to
Himachal Pradesh.

3. The bifurcation of area Statewise on the above basis is as _ -
below--

. State Total area Punjab ﬁimachal Haryana

1 2 3 4 5(2-3-4)
East Puniab
New ‘ 1,10,75,110 43,40,846 - 8,94,156 58,40,108
old 50,13,572 . 21,98,007 - 28,15,565
East Punjab
States o
New 20,70,488 19,70,488 -~ 1,00,000
old 27,53,671 21,43,890 ~ 6,09,781
Total 2,09,12,841 1,06,53,231 8,94,156 93,65,454 .
Rajasthan
New 41,51,971
"~ old 7,55,000

——(— . . s i

Grand Total 2,58,19,812

The requirement of each State on the basis of the
above culturable area for 75% intensity and 3.3 cs, per thousand
acres water allowance at canal head as per basis indicated by the
State of Punjab (Ex.P4, P.93) works out as under:-

. 4,06,53,231 x 3.3 x 2 x 273,75
Punjab -
. 1000
93,65,454 x 3.3 x 2 x 273. 75

19.25 MAF

16.92 MAF

Haryana

1000
8,94,156 x 3.3 x 2 x 273.75 |
Himachal = 1,62 MAF
. 1000 | |
49,06,971 x 3.3 x 2 x 273.75

Rajasthan -~ = 8.86 MAF
10040
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General information
Both the States of Punjab and Haryana came into
existence on lst November 1966 by virtue of the provisions of the

Punjab Reorganisation Act. Same of the special features of these
States are itemised hereunder:-

Punjab Baryana

1, Area 50,362 sg.kms. - 44,222 sq.kms,

2. Districts 12 12 _

3. Population 16,79 millions 12.92 millions,
{1981 census) ]

4. Population 331 per sqg.km. - 291 per sq.km.

density,

Geography of the basin including the drainage areas in each basin.

The areas in the different river basins in the two
States are as follows:-

State Indus basin Ganga

. (Yamuna sub-basin) -
Punjab 50,304 sq.jan. 58 sqg.km.
Haryana 9,939 sq.km. - 34283 sq.iam,

The proportion of Indus Basin areas in Haryana and Punjab is 1:5.
Climate affecting the basin.

We have earlier in Chapter IV indicated the
climatic conditions and the rainfall figures of the two States, .

Except rainfall, the clmat,e in both the States is more or less
similar,

Annual Rainfall

Pun jab Baryana

70.77 cm. 55.69 cm.
(Average of 5 years (Average of 5 years
1980 to 1984) 1979 to 1983}

Proportion 1.27 : 1
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Three districts in Punjab (Ferozepur, Faridkot and Bhatinda)
covering 17165 sq.km. representing 34.1% of the State's area have
less than about 50 am. rainfall in a year. Statements showing the
monthly rainfall by districtwise (1980-84) and the average annual
rainfall in districts (1966-84) are appended hereto, as Statements
I and II.(Appendices 6 and 7, Pages 317 and 318 respectively).

. . Five districts in Haryana (Hissar, Sirsa,
Bhiwani, Jind and Mohindergarh) covering 22006 sg. km. and
representmg 49.8% of the State's area have less thar 50 am. of
rainfall in a vyear. Statement showing the monthly rainfall
- districtwise (1979-83) and the average annual rainfall in the
districts (1980-83) are apperded hereto, as Statements I11 and v
(Appendices 8 and 9, Pages 319 and 320 respectively).

Both the States have rainfall less than
1000 mm. and have 20% probability of rainfall departures of more
than (-) 25% from the normal. The whole of Punjab falls in the
semi-arid zone, where there is a periodical water deficit. 1In
Haryana, about 25% of the State is in the arid zone where there is
‘a constant water deficit, and the remaining 75% or so is in
semi-arid zone (Figure 8.2 (Map - Appendix 10, Page 321) and
pp. 164-166: Report of the Irrigation Cownission Vol.I).

Based on the recommendations of the
Irrigation Commission and the National Commission on' Agriculture,
" the Ministry of Water Resources has identified 99 drought prone
districts in the country., Out of these, the following four
districts 1lie in Haryana: Bhiwani, Gurgaon, Mohindergarh and
Rohtak. They cover an area of 14666 sq. km. and have a population
of 4071003, representing 33.2% and 31.5% of the area and
population respectively of Haryana State. No part of Punjab has
been so identified.

Quality of Irrigation
The data for 1984-85 is as follows:-

| - lakh acres
CA of Canal Systems 74.90 lakh acres 71.40

Area Irrigated-Khariff, - 33.34 lakh acres 16.54 lakh acres

' - Rabi 34.43 lakh acres 25.53 lakh acres

- Total 67.77 lakh acres 42.07 lakh acres

Area irrigated as % of CCa 90.5% 58.9%
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Crop pattern on canal irrigated area as % of CCA.

Puniab HBaryana-
Sugarcane 0.6 1.6
Cotton 13.9 8.2
" Oilseeds 12.5 8.2
Maize 3.3 0.2
Jowar & Chori 4.2 3.5
Baijra 2.4 2.5
Rice 16.8 5.6
Wheat 17.7 21,2
Mixed grain . 9.8 .=
Barley 2.4 0.7
Gram - 2,7
Miscellaneous crops - 5.6 4.5

The percentage of rice, a heavy consumer of water, is three times
in Punjab compared to Harvana.

Canal water used per acre of actually. ir.rigated‘ land.

: _Ptmjab Haryana
Per acre of CCA 1.81 f£, 1.24 fr,
It will be seen that the figure of Harvana is lower.

Per acre-of 2.00 ft. 2,11 ft.
Irrigated area. '

The figures of both the States are almost ‘similar.

agricultural

Relevant data is givén below:

Punijab : Haryana
(1984 -85) {1983-84)
m.a, . m.a.
Culturable area of State -104.8 - 95.4
Net area sown ~103.5% 89
Total cropped area 173.3 ' 140.6
Area sown more than once - 69.8 ' 51.6
(67.4% of net (588 of net

_ o area Sown) area sown)
Multicropping is slightly more in Punjab. a
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Net area irrigated from various sources.

-

By Govt. canals
Private canals
Tanks -

Wells & Tubewells
Other sources
Total

Gross area irrigated

By canals
Cther sources
Total

Net -area irrigated

Net sown area

Gross area irrigated

‘Gross cropped area

Gross area
irrigated by canals

x 100

x 100

67.8 (1984-85)
89.2
157.0 (1984-85)

x 100 86.4%

90.6%

196.5%

Net area irrigated by canals

Gross area irrigated by

groundwater
——rmmwme—— % 100
Net area irrigated by
groundwater

162.5%

Punjab »
' {Lakh acres)

34.5 29,3
0.1 -
54.6 24.7

0.2 0.1
89,.4" 54.1
_ (Lakh acres)
Punijab Haryana

42.9 (1984-85)
45.9
88.8 (1983-84)
60.8%

63.2%

146.4%

185.1%
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Groundwater availability and use (according to Central Ground
Water Board) :

Punjab Haryana

MAF
Utilisable groundwater 12.38 ' 4.75{upto 4000 EC)
for irrigation : 5.87(upto 6000 EC)
Net groundwater draft 12.30 3.93(upto 4000 EC)
' 4.12(upto 6000 EC)
" Use as % of availability 99.4% 82.7%(uptoc 4000 EC)
70.2%(upto 6000 BC)
Balance groundwater 0.08 0.81(upto 4000 BC)

- 1.75¢uptc 6000 BC)
The application of _
groundwater per acre 1.38 ft. 0.90 ft.
irrigated by it. o

This may be higher in Punjab because of the
larger rice areas.

Fronamic and social needs of each basiﬁ State

Both Punjab and Harvana have similar
econamic and social needs. The average daily employment in
registered factories is: Punjab 273932 (1984), Haryana 228535
(1984) showing almost equal industrial develooment also.

Population dependent on the waters of the basin in each State

Haryana, with a population of 129.22 lakh (1981) is using 3.68 MAF
of Yamna waters, but the canal system is widespread and
intensities are low and thus the whole of Haryana area is

dependent on Indus System of waters for improvement of 1rngat10n
and its extension.

Punjab, with a population of 167.88 lakhs in 1981, is also wholly
dependent oa Indus System of waters for irrigation.

rer caplta use of water:

Punjab Haryana
acre ft, Acre ft.
Surface 13 589 MAF 8.858 maAr
L S = 0.809 @ ——emmmeee- = . 0.685

16 789 mllllon 12,922 million .
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Ground  12.3 MaF ' 3.93 MAF

Water  ——----—-—- = (.733. R = 0.304
(uoto . 16.789 12.922
4000 EC)
Ground water ' " 0.19 MAF
(between B = 0.015°
4000-6000 BC) , | 12.922

Total 1.542 . 1.004

Per acre 13.589 + 12.3 8.858 + 4.12

of net - = 2.50 ft. . = 1.46 ft.

sown area 10.35 ' , 8.9 -
FLOW BELON RIM STATIONS

: In its submlssmns (Ex.H 27) Haryana
. contended that there were substantial waters available below the
rim stations of the FEastern Rivers. We have examined this
contention and we find that the Beas brings 0.282 MAF in the reach
from Mandi Plain to Ferozepur while the Ravi- brings 4.549 MAF
between Madhopur and Ravi Syphonh. Tt was the contention of
Haryana that these substantial quantities of water available below
the rim stations ought to be taken into account while assessing
. the availabilities in the Ravi-Beas System for allocation between
‘the States of  Punjab and Harvana. According to Harvana,
engineering works could be constructed at suitable sites and the
water available below the rim stations could be pumped for use in
different areas of the two States. On the other hand Punjab
contended (Ex. P. 17) that the dependability of such flows below
rim stations was nil since there was no discharge in parts of the
years., It also contended that the cost of constructing suitable
engineering works for conserving and utilising the said waters
would be enormous. According to Punjab, the river Ravi at the
Madhopur-Ravi-Syphon-reach did not form part of the Ravi-Beas
System as on lst July 1985 and hence the waters below the said rim
stations fall outside the purview of this Tribunal. As regards
the 'water available between Ferozepur and Sulemanki, it is the
contention of Punjab that the river Beas does not exist in that
area and hence the said waters cannot be taken to belong to the
Ravi-Beas System for allocation between the two States.

It is necessary to bear in mind that under
tern Rivers

the Indus Waters Treaty all the waters of the three Eas
becama available for unrestncted use by India, Pakistan being
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permitted only domestic use, non-consumptive use, and agricultural
uses extending to 55,000 acres from tributaries of the Ravi. Under
the Treaty, Pakistan is under an obligation to let go without
hindrance the waters of the Sutlej Main and the Ravi Main in
reaches where these rivers flow in Pakistan but have not finally
crossed into Pakistan. So also, Pakistan is not permitted any
interfarence with flowing waters to any tributary which in its
natural course joins the Sutlej Main or the Ravi Main before these
rivers have finally crossed over to Pakistan. Tt is, therefore,
obvious that so much of the flow in the Eastern Rivers below the
rim stations as is capable of being harnessed would be available
for use by India.

There can be no doubt that the waters below
rim stations can supplement supplies to existing canals which are
already or will in future be backed by storages, absence of flow
or low flow in some parts of the year need not hinder the
exploitation of the available waters. In such integrated
operation, the dependability of flow loses the importance it has
in an isolated work, It . may not be necessary to construct
storages to feed the adjoining areas because they could be fed by
construction of punpmg gtations.

As regards the contention that the waters
below the rim stations between Mandi Plain and Ferozepur belong to
Sutlej and not Beas, it must be remembered that both the Beas and
the Sutlej are Eastern tributaries of the main river Indus. The
Beas used to flow all the way to Chenab above Puninad till it was
intercepted late in the eighteenth century by the Sutlej near
Harike. The annwal run-off of the Beas at Mandi Plain is 13 MAP
compared to 14 MAF of the Sutlej at Ropar. It is only a
geographical convention that the Beas-Sutlej stream is named
Sutlej. It could as well have been named Beas. For instance, the
Chambal meets Yamuna and the cambined river is known as Yamna
although the contribution of the Chambal is more than the Yamuna.
Similarly, in the case of Ganga, the smaller main river gives its
name to the combined stream ‘beyond the confluence of the
tributaries like the Ghaghra, Gandak and Kosi, each of which is
larger than the Ganga. Therefore, merely because the river is
called the Sutlej beyond the confluence near Harike, it does not
necegsanly follow that there is no Beas water below the rim
stations. 1In calculating the Beas water below the rim station we

have deducted the Sutlej component and have merely taken the Beas -
component.,
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. While discussing Item No. 1 of the
Reference, we bave attributed to the Beas half of the gains
between Mandi Plain and Ferozepur, the other half being attributed
to Sutlej between Yusufpur and Ferozepur. The B.B.M.B. has since
compiled the data for five years, each starting from the lst of
July and ending on the 30th of June of the next calender year.

- _ _ The additional Ravi-Beas waters below the
rim stations are worked out as under:~

3,549 MAF between Madhopur and
: Ravi Syphon
0.064 MAF between Mandi Plain

and Ferozepur.

We are aware that it would not be technically as well as
economically feasible to utilise all the available waters below
the rim stations but after taking into account the technical
advise we have received in this behalf we feel it would be
feasible to do so to the extent of 40 or 50 per cent. We are
- taking a conservative estimate of 40 per cent only. Thus, at 40
per cent, the accretions to the Ravi-Beas work out to 1.8452, say,
1.85 MAF. oOut of the sald utilisable supplies, it would be
reasonable to take 60% thereof, i.e.,, 1.11 MAF, for use in Punjab
and Haryana areas.

Alternative means, if any, of satisfying the needs of Haryana

Apart from the Indus System of waters and
groundwater, there are no alternative means of satigfying the
agricultural needs of the two States. Haryana is already
receiving an optimum share in Yamna flow waters un@er the
agreement of 12th March 1954 (Bx. H 27, n.15) and is unlikely to
get any substantial quantities from storage, which are also
limited and may not exceed in all 1.5 MAF which would have to be
' shared amongst U.P., Himachal Pradesh, Harvana and Rajasthan.
Haryana's share cannot be expected to exceed 0.5 MAF but that too
is extremely doubtful. This is obvious from the Report of the
Committee on sharing of Yamuna Waters (Ex. # 26, p. 20) of

April 1985. -
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_ So far as Ganga waters are concerned, an
Expert Committee was constituted on 12th May 1983 to examine if
the surplus flood water of Ganga near Hardwar or Narora could be
diverted to Yamina near Karnal and to go into the scope of
utilising the same in Haryana, Rajasthan and Delhi anmd further to
examine the effect of such diversion on the water resources
availability in U.P. The Committee submitted its report on l4th
March 1986 (Ex. H 26, pp. 1-14). That report clearly shows that
as U.P. was of the view that there will be no surplus waters and
even if there be such flood waters it will be in a position to
utilise the same and since there was no unanimity amongst the
States, it did not make any recommendation on the points of
reference. Tt is thus clear that there does not at present appear
even a remote possibility of Haryana receiving Ganga waters even -
by temporary diversion of flashes. '

The availability of other resources.

Land, water and minerals are the basic
natural resources. There are no significant mineral resources in
the two States., We have already dealt with land and water. The
only other means of meeting future economic and social needs is
industry and employment prograxm)es, the cost whereof would be the -
same to both the States. . -
The avoidance of unnecessary waste in the utllxsatmn of waters of
the Basin,

Both the States are using water much more
economically than other States in India. They have also
undertaken large scale lining of canals and water courses to
effect further economies in water use. 1In the years to come, one
can expect sprinkler and drip irrigation also to develop. ’

From the relevant material set out above,
it is seen that the culturable area of Punijab is larger by about:
12,87,777 acres. The geographical area of Punjab in the Indus
Basin is five tiMes that of Haryana. Both the surface and ground
water run-off in Punjab are significant. The poputation in Punjab
according to the 1981 census figures is substantlally higher than

Haryana. So also the population densxty of Punjab is higher than
that of Harvana. ‘

The climate in both the States is more or
less similar but the rainfall in Punjab is higher than that of
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Haryana. The distribution of rainfall in the different districts
of the two States has been shown in Statements I to IV appended
hereto. While the whole of Punjab is in the semi-arid zone only
75% of Haryana is in semi-arid zone and theé remaining 25% is in
arid zone. Besides, four districts of Haryana, namely, Bhiwani,
Gurgacn, Mohindergarh and Rohtak, have been identified to belong
to drought-prone areas of the country. These four districts
together cover 14,666 sq. kms. No part of Punjab is identified to
- belong to the drought-prone marea.

_ . The C.C.A. of  canal systems of Punjab is
74.90 lakh acres as against 71.40 lakh acres of Haryana. The
total area irrigated by Punjab is 67.77 lakh acres as against
'42.07 lakh acres of Haryana. The canal water used per acre of
actually irrigated land is 2.00 ft. in Punjab and 1.11 ft. in
Haryana. The net area sown in Punjab is much more than that in
Haryana which naturally boosts up the total cropped area in
Punjab. Both the States are, however, surplus in food production
and contribute to the naticnal pool. As both the States mainly
depend on irrigation, they make economic use of water which is a
scarce commodity. Although in their pleadings both the- States
have contended that they desire to cultivate the whole of their
culturable area it seems physically ,impossible to irrigate more
than 90% of the cultarable area. Since Punjab's rice production
is almost three times that of Haryana, large quantity of water is
consumed by Punjab on rice. Both the States are trying to make
optimum use of their ground water resources.

. ‘While Punjab solely depends on the three

Eastern Rivers for its water requirements, Haryana, besides
receiving .water from the three Eastern Rivers, gets water to the
extent of 3.68 MAF from Yamuna which may in time to come be
augmented by another 0.5 MAF. There appears no possibility of
Haryana getting water from the Ganga. Every effort must therefor:’e
be made by the concerned States to put the waters below ‘the rim
stations to good use. Lining of canals in the two States is under
prog-ess to effect further economies in the use of water,
. Fortunately, both the States are using their wgter far more
economicaly than anv other State in the country. With the waters
"below the rim-stations being harnessed and put to use, both States
will be able to irrigate more lands. The canal water used by
Haryana per acre of irrigated area is more '_chan Pun;]ab even though
Punijab uses a large quantity of water for rice cultivation.
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Out of tne total quantity of utilisable
supolies below the rim stations, we have thought it just, fair and
reasonable to allocate 1,11 MAF to Punjab and Haryana, leaving the
balance of 0,74 MAF (1.85 MAF - 1.11 MAF) of utilisable water
below the rim stations for further exploitation in future. Of the
utilisable supplies below the rim stations indicated earlier, we
think that the same can be utilised by Punjab through the Sirhind
Feeder and through gravity by construction of a barrage downstream
of Madhopur or by pumping the same at any suitable location. The .
water can be utilised by Harvana also either through pumping at
the tail-end of the Sirhind Feeder by arrangement with Rajasthan
or by adjustment through Beas-Sutlej Link which has the capacity
to take additional quantity of water by construction of
aporopriate engineering work at a suitable site, 1In our view, .
concerted action would be necessary on the part of the concerned
States to make use of the available supplies below the. rim
stations to meet their growing irrigation needs.

We have pointed out - earlier that the
concept of equitable apportionment of river waters must depend on
several factors peculiar to each river system and the backdrop in
which the said question arises for determination. The Helsinki
Rules 1966 state that each basin State is entitled to a reasonable
and equitable share in the beneficial use. of the waters of an
inter-State drainage basin and what is reasonable and equitable
mist depend on all the relevant factors in each particular case.
The special and petuliar features of each case would have to be’
weighed to determine what is just, fair, equitable and reasonable
in a given case. No hard and fast rule or mathematical formula
can be evolved to decide what is just and reasonable as it would
vary from case to case for no two cases can have identical
features. It would, therefore, depend on the best and informed
judgment of the Tribunal based on the particular and peculiar
features of each case. We have indicated what we consider to be
the relevant factors to be taken into account for the purpose of
effecting an equitable distribution. When the more important of -
these factors are tabulated, the following picture emerges:-
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‘Particulars bunjab Haryana  Ratio

: . Punjab/
L Haryana
Geographical area 50,362 sqg.km. 44,222 sqg.km. 1.14_:-£--_—
Indus Basin area 50,304 sq.km. 9,939 sqg.km. 5:1

Culturable area 1,06,53,231 acres 93,65,454 acres 1,14 : 1.

Water requiire—

ments, . 29.25 MAF 16,92 maF 1,14 : 1
Population :
{1981 Census) 16.79 millions 12.92 millions 1.30 : 1

Population density 331 per sq. km. 291 ger sq.km, 1.14 : 1

CCA of Canal ' - ] _

systems - 74,90 lakhs 71.40 lakhs 1.05 : 1
: acres acres

Arid areas Nil 25%

Rainfall 70.77 cms 55.69 cms  1.27 : 1

"~ While weighing the above, we must bear in mind two important
aspects, namely, (1) Haryana was not receiving and utilising the
full quantum of water allocated to it under the 1976 award and the
" 1981 agreement because of the non-campletion of the SYL Canal;
otherwise the picture would have been different particularly in
regard to extension of irrigation in its Southern region and
drought - prone areas; and (ii) Haryana is receiving 3.68 MAF of
Yamuna Waters which is likely to go up by another 0.5 MAF, while
Punjab has no other source except Ravi-Beas waters, After
bestowing our careful and anxious consideration on all the
relevant aspects including those tabulated above, we are of the
view that it would be fair, reasonable and equitable to allocate
the surplus available supplies calculated on the 1921-60 series
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totallmg 7.72° MAF plus 1.11 MAF (Flow below rim stations) =
8.83 MAF as under:-

punjab . 5.00 MAF
Haryana 3.83 MAF

The fluctuations in the availability of water in the Ravi-Beas
System in any particular year will require the shares of the two
States to be increased or decreased, as the case may be pro rata
on the above basis.
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CHAPTER XXIIT
CONCLUSIONS

In the light of the preceding discussion,

our conclusions on the two points referred to us are as under:-

1.

Re: Item'No.-l-of the Reference
{Paragraph 9.1 of the Punjab Settlement).

The r:esult of our verification is:

The quantum of water used by the farmers and
other consumptive users of the three party States
as on Ist July 1985, was as under:

Puniab: 3.106 MAF (This is inclusive of 0.352 MAF of
permissive use allowed by
Rajasthan under clause (ii) of
the 1981 agreement and subiject’
thereto but 1is exclusive of the
pre-partition use of 1.98 MAF as
well as 0.32 MAF in Shah Nehar
Canal areas.)

Haryana: 1.620 MAF.
Rajasthan: 4.985 MAF.(This figure is exclusive of the

pre-partition use of 1.11 MAF.}

II. Re: Item No. 2 of the Reference |
" (paragraph 9.2 of the Punjab Settlement).

on adjudication of the claims of Punjab and

Haryaha regarding the shares in their remaining waters, we decide
and allocate as under:- '

punjab: 5.0 MAF
Haryana: 3.83 MAF

we direct that in the event of fluctuations

in the 'availability of water-in the Ravi-Beas System in any
particular year, the shares of the aforesaid two States shall be
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increased or decreased pro-rata on the above basis.

Note: The shares of Rajasthan in .the surplus
waters fixed at 8.60 MAF and that of Delhi
Water Supply fixed at 0.2 MAF under the 1981
agreement shall remain unaffected. But the
demand  of Delhi = Administration for
allocation of additional supply over the
existing use of 0.2 MAF is rejected as
falling outside the scope of the Reference
to this Tribunal.

-In answering the two points referred to us,
we have strictly confinéd ocurselves to the terms of reference and
paragraphs 9.1 and 9.2 of the Punijab Settlement but we think it
would not be ocut of place now to mention that paragraph 9.3 of the
Punjab Settlement envisaged the construction of the S.Y.L. Canal
and its completion by 15th August 1986. We are informed that the
canal is complete in the Haryana area and it is under construction
in the Punjab area., This canal is the lifeline for the farmers of
Haryana and unless it is expediticusly campleted, Haryana will not
be in a position to utilise the full quantum of water allocated to
it hereunder. It is, therefore, necessary that all concerned
should make a concerted effort to see that the construction of the
canal is completed at an early date without loss of further time.

We have allocated only a portion of the
waters below the rim stations as we think that the said quantity
can be used by ihstallation of pumps as a short term measure but
the remaining- waters below the rim stations alsc need to be
harnessed on a long term basis by installation  of appropriate
engineering works at suitable sites by the concerned States with
the help of the Government of India. Fortunately, the concerned
States have excellent teams of experts who can put in a
co-operative effort to draw up and implement the necessary project
schemes with the advice and assistance of the Government of India
at an early date with a view to harnessmg every drop of
utilisable water available below the rim statlons.
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The Governments of Haryana, Punjab and
Rajasthan - shall bear their own costs of appearing before the
Tribunal. The expenses of the Tribunal shall be apportioned and
paid by the three States in equal shares.

8d. V. Balakrishna Bradi,J.

CHAIRMAN
NEW DELHI | sd. A.M. Ahmadi, J.
DATED: 30th January, 1987. MEMBER

sd. P.C. Balakrishna Menon, 7.
MEMBER )
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APPEMDIX 1

MINISTRY OF WATER RESOURCES
New Delhi,. the 2nd Aoril, 1986

NOTIFICATION

$.0. 169 (E) - In exercise of the powers  conferred by
sub—-section (1) and sub-section (2) of section 14 of the
Inter-State Water Disputes Act, 1956 (33 of 1956), the Central
Government hereby consitutes the Ravi and Beas Waters Tribunal for
the verification and adjudication of the matters referred to in
. paragraphs 9.1 and 8.2, respectively, of the Punjab Settlement and
-the Tribunal shall gonsist of the following members, namely:-

1, Shri Justice V. Balakrishna Bradi, ...Chairman
Judge of the Supreme Court. '

2. Shri Justice A.M. Ahmadi, o . . Member
Judge of the Gujarat High Court.

3. Shri Justice P.C.Balakrishna Menon, ...Member
Judge of the Kerala High Court.
2. The headquarters of the Tribunal shall be at New Delhi.
(No.15 (2) / 85-1.T)

RAMASWAMY R. IYER, Secy.
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APPENDIX 2

’ m.F-lS(z)/aG-I.Tn o
Govermment of India
Ministry of W;ater Resources

REFERENCE

In exercise of the powers conferred by sub-section {(3)
of Section 14 of the Inter-State Water Disputes Act, 1956 (33 of
1956), the Central Government hereby refers the following matters
specified in paragraphs 9.1 and 9.2 of the Punjab Settlement tq
the Ravi and Beas Waters Tribunal constituted under sub-section
(1) of section 14 of the said Act, for verification and
adjudication, namely:-

1. The farmers of Punjab, Haryana and
Rajasthan will continue to get water
not less than what they were using from
the Ravi-Beas System as on 1.7.1985.
Waters used for consumptive purposes will
also remain unaffected. Quantum of usage
claimed shall be verified by the Tribunal.

2. - - The claim of Punjab and Harvana regarding
' the shares in their remaining waters will
be adjudicated by the Tribunal."

2. The Tribunal shall submit its report within a permd of
six months from the date of this reference.

sd/-
{RAMASWAMY R. IVER)

SECRETARY TO THE GOVERNMENT OF INDIA
New Delhi, .

Dated the 2nd April, 1986

T L g e o ™ e Sy T e A . - . A B o T = T . T T A S o

12th Chaitra, 1908 (Saka)

The Chairman,
Ravi and Beas Watets Tribunal,
New Delhi.

Note:- The period for submission of the
Report was extended,
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APPENDIX 3 _
(See Chapter XXI, Page 217)
TABLE I
SAMPLE WATER ACCOUNTS OF B.B.M.B.

PERIOD 21.5.83 to 31.5.83

'W_ater Account of Sutlej waters and Ravi-Beas waters (diverted

Ut e LI DD
*

through BSL)
_ Cusec days
. ‘Releases from Wangal i 228043
. Deliveries 'in Sirhind Canal 102074
B.D.C. ' : 553
. Escapages below Ropar 18488
. Total supply available at upstream :
" Ropar Headworks . 121115
6. Downstream Ropar which is above 14000
cusec anthorised discharge of SC Group(-) 1391
7. Downstream Ropar for Harike out of 11000
BSL Diversion,
8. Net supply upstream Ropar (5)-(6)-(7) 108724
9. Pumps & Siphons between Nangal & Ropar(+) 352
10.Total upstream Ropar Head Works 8+9 : 109076
11, BMI, at Head . 108829
- 12, Total supply reaching upstream Ropar
10 + 11 . 21790S

13. BSL Diversion released for Harvana & Delhi 52740
14. Balance shareable Sutlej supply (12)-(13). 165165
15. lLosses in Channels upto Rajasthan contact

: points 1199
16. W.J.C. contribution ' -
17. Net. Sutlej Shareable supply ' 163966

18, % share of SC Group ) 55.58
19. Share of SC Group v 91132
20. % share of BML Group 44,42
21. Share of BML Group 72834

22. Share of BMI, Group including losses
in Raj channels upto their contact
points as then

23. BMI, at head excluding W.J. c.

74033
74033
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Rajasthan Via Haryana

24. Shareable supply ' 163966
25. FCI consumptive use 16 C/S per day - 176
26. Total shareable supply 164142
27. % share . _ 3.44
28. Share ' 5646
29, Deliveries : 7810
30. Excess or shortage +2164
31. Cumulative excess or shortage +2164

‘Rajasthan via Punjab

32. % share 5.83
33. Share ' 9569

- 34, Deliveries 17636
15. Excess or shortage +8067
36. Cumlative excess or. shortage +8067

Haryana contact points

37, Total shareable supply of .

Sutlej waters 1639686
38. % share 34.37
39. Share ' 56355
40, Dubwali drinking water supplies 3
41. Tosses in channels upto '

Raj, contact points - 1199
42. Net share in Sutlej waters (39-40+41) 57521
43. BSL diversion for Haryana only restricted '

to safe carrying capacity. 45867
44. Total share at Haryana contact points 103388

( 42 + 43) '
45. Indent of Haryana contact pOLnts‘ ‘ 112442
46, Bffect of Delhi supplies & WIC contribution 3850
47. Net Indent (45-46) 108592
48. Indent or share whichever is less 103388
49, Supplies at RD 390 BML _ 64098
50. Losses upto tail BML (- 385
51. Withdrawal by Pb through Dhanouri feeder,

Jhunir minor and minor ocutlets (-} 742
32. Net deliveries at RD 390 BML (49-50-51) 62971
53. Supplies at RD 160 Narwana Branch 39600

54. Total deliveries (52+53) ) 102571 -
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55, Effect of Delhi supplies and WIC

contribution (=)
56. Net deliveries '
- 57. Excess or shortage (=)
" 58. Cumlative excess -or shortage (=)

Net Haryana

59. (i)Share in Sutlej water
: (ii)Share in BSL water
- {iii)Total _
60. Deliveries(i) Sutlej water
(ii) BSL water
: . (iii} Total
61 Excess or shortage
(i) Sutlej water (~)
(ii) BSL water (-)
~(iii) Total (-)
62, Cumulative Excess or shortage

(i) Sutlej water (=)
(ii) BSL water (=)
- {iii) Total (=)

Punijab including Rajasthan

63. Share (37-42+4l)

64. Indent :
65. Indent or share whichever is less
66. Deliveries (12-54)

67. Excess or shortage

68. Cumilative excess or shortage

Net Puniab

69, Share (65-133)

70. Deliveries (66-34}

71. Excess or shortage c (=)
72. Cumalative excess or shortage (=)

WATER ACCOUNT OF B.S,L.

-1, BSL Diversion

2. Share of Haryana in Ravi-Beas Water .
3. Actual water released for Haryana

4, Supplies for DWSU

3850
98721
4667
4667

51875
45867
97742
49711
41200
90911

2164
4667
6831

2164
4667
6831

107644
110350
107644
115334
+ 7690
+ 7690

98075

" 97698

37
377

73900
48890
48890

3850
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5. Supplies for D.E.S.U.

6. Supplies utilised by Haryana through
Gurgaon Canal including losses. '

7. Net for DESU (5-6)

8. Total for DWSU+DESU (4+7)

9. Supply released out of BSL Diversion for

passing in BML (3) + (8)
10. Carrvying capacity of BML at head
11. share of BML out of Sutlej waters
12. Capacity in BML for BSL Diversion

3850

52740
123750
74033
49717

13.
14.

15.

Capacity at Head BML fo# passing Haryana's

share in BSL Diversion. 45867
Share of Haryana restricted to carrving

capacity in BML or indent whichever is less. 45867
Supplies released 4d/s Nangal dam for Harike

out of BSL Diverted water. 11000

WATER ACCOUNT OF RAVI BEAS WATERS

Cusec days

A. Ravi Waters
i} Inflow of Ravi u/s Madhopur 181995
ii) /s Madhopur ‘ 13868
iii) Prepartition uses of
, a) Kashmir Canal 1100
b} UBDC _ - 35200
c) Total (a+b) 36300
iv) Surplus Ravi Waters (i)-(ii)-(iii{¢c) 131827
v) Share of JsKk @ 0.65 MAF annual 5390
vi} Diversion of Ravi to Beas 126533
vii) Losses due to diversion@ 108 of (vi) 12653

viii) Net surplus Ravi component (iv)-(v)-(vii) 113784

B. Beas Waters from Pong
i) Releases from Pong reservoir - 97525
ii) Gains/losses between Pong & Mandi Plain -5500
111) Shareable Beas Waters (1)+(idy 92025
iv) Pre-partition uses of:
a} Shah Nehar Canal - 6710
b) REastern Canal - 12540
¢} Bikaner Canal ; 13640

d) Total at+bic - 32890
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v) Net Surplus waters of Beas from Pong 59135
(iii) - (iv)d

C. Beas Diverted Waters from Bhakra reservoir

i) Releases d4/s Ropar 11000

ii) Releases for Delhi Water Supply 3850

“ii1i) Releases for Harvana 48890

iv) Total shareable Beas diverted waters 59890
(i) + (iii) :

~ D. Total Surplus Ravi Beas Waters

i) Surplus Ravi component A(vwiii) 113784
ii) Surplus Beas Water from Pong B (v) - 59135
iii) Beas diverted waters C (iv) 59890
iv) Total surplus Ravi Beas Waters ‘

(i) + (ii)+ (iii). 232809

‘E. Water Account of Raijasthan ,

i) Share of Rajasthan out of surplus
~ RB Waters D (iv) x 4655 .

9500 114076

ii) pPre-partition use of Bikaner Canal 13640

iii) Total share of Rajasthan (i)+{ii) 127716

~iv) Indent of Rajasthan (RF+BC) . 123220

- v) Indent or share whichever is less 120150
vi) Deliveries to Rajasthan

a) RF : 91900

b) BC 29075

c) Total (a) + (b) : 120975

vii) Excess/shortage +825

viii) Cumulative excess/shortage +825

. F.Water Account of Punjab

i) Share of Punjab out of surplus
Ravi Beas Waters D(iv) x 2850

e ]

9500 : 69843

i) Pre-partition uses of UBDC+Shah 54450
Nehar Canal + Eastern Canal,
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iii) Total share of Punjab at Madhopur

& Harike including Shah Nehar Canal.. 124293

iv) Total indent of Punjab 96517

v) Indent or share whichever is less - 96517
vi) Deliveries to Punjab '

a) UBDC 26988

b) Sirhind Feeder : ‘ 49208

¢) Eastern Canal (Total) . 13957

~ d) Makhu Canal group : ‘ 960

e) Shah Nehar Canal . 5392

f) Kanianwali minor . 242

g} Total a+btc+dtetf 96747

vii) Bxcess/shortage to Punjab at
Madhopur & Harike including
Shah Nehar Canal ‘ +230
viii) Cumalative excess/shortage to Punjab
at Madhopur and Harike including Shah

Nehar Canal. +230

ix) Utilisation by Punjab out of Beas
diverted waters 6299
X) Overall excess/shortage 6529
xi) Over all cumilative excess/shortage : 6529

G. Water Account of Harvana

i) Share of Haryana out of surplus

Ravi Beas Waters D(iv)x1995

9500 48890

' ii) Share of Haryana restricted to carrying _

capacity of BML or Indent whichever is less 45867
iii) Deliveries 41200
iv) Excess/shortage ~-4667 -
v} Cumulative excess/shortage ~4667



TABLE.2 (Sheet 1) (See Chapter XXI) : APPENDIX= 4
STATEMENT OF USES OP RAVI&BEAS u'4 TERS

. N EE S R A S SE W R VR SR e ST TR o am we e o ER WL iy WA S e B TR S mm A et dm wek ol e mE TR A Sm Oy M L G W SR SR D o A

1.7.80  1.7.81 1.7.82 1.7.83 1,7.84 Average
Period "~ to to to to to
30,6.81 30,6,82 130.6,83 30,6,84 30,6,85

*

s M.A.F
I. Share of the States : : R—
1) Total Shareable Supply including '

actual drawals by Dalhi - 15,186 15,741 16,126  16.111 12,987 15,230

2) Actuasl drawals by Delhi ' 0.447 0,388 0.553 0.465 0,542 D.479
)) Pre-~parcticion uses of Punjab, JLX ‘
ard Rajasthan including Shah Nehar - 3,450 3,450 3,450 3.450 3.450 3,450
4) Share of JaK in surplus Ravl & Beas waters 0,650 0,650 0,650 0.650 0,650 0.650
5] Surplus Ravi & Beas waters for Punjab, :
Haryana & Rajasthan 10,639 11,253 11.473 11,546 8,345 10,651
Shages out of total Ravl & Beas waters .- .
&) Punjab : ,
a) (i) Pre-partition . 1.980 1.980 1,980 1.980 1,980 1.980
{14} Shah Nehar Canal : 0,32 0.32 0,32 0.32 0,32 0.32
b) Surplus R&4H waters ‘ .
{1) 4,22 MAF in a meanyear 2,751 2.910 2,966 2,986 2,158 2.754
(11) 0.6 MAF permissive use of
Ra jasthan's share . 0,391 0,414 0,422 0,424 0.307 0.392
(111) Sub total J.142 3,324 3,388 3.410 2,465 ‘3146

e¢) Total Punjab H.442 5,624 5,688 5.710 4,765 S.QCS

60¢



TABLE-2 (sh.et 2)
1.7.80 1,717,861 1.,7.82 1.7.9) 1,7.84¢ Average

Period to to to to to
30.6,81 30,6.,82 30,.¢.8) 30,6,84 130.6.85

M. AL F,
?7) Haryans - Surplus R&B waters 2,282 2,413 2.461 2.476 1,790 2,284
8) Aajasthan
b) Surplus R4B watars 8 MAF in mean year 5.215 5.516 5,624 5,660 4,090 5.221
€] Total Rajasthan . 6.325 6.626 6,734 6,770 5200 6,331
9) Jawmu & Kashmir \
a} Pre~partition 0,40 0,040 0,040 0,040 0,040 . 0,040
b) Surplus R&B waters 0,65 MAP fixed - 0,650 C.69%0 0,650 0,6%0 0,650 0,650
¢) Total J&X , 0,690 0.690 0.690 0,690 0,690 0,690

10) Delhi actusluses . 0,447 0.308 0,553 0,465 0.542 0,479

11) Total distributabla waters _ . -
S{c)e (1) (B)+(9)+(10) . : 15,186 15,741 16,126 16,111 12,987 15,230

1T, Dgliveries at Canal Heads

12) Punjab canals including Rajasthan at ,

tail Sirhind feeder : 7.046 7.204 7.436 7,452 6.121 7.052
1Y) Sajasthan via Punjab at tail Sirhind fesder 0.615%5 0.830 0.826 0,845 0.6%3 0,794
'14) Share of Rajasthan via Punjab in Sutlaj

watars or dslivery whichsver is less . 0,670 0.655 0.713 0,718 0.610 0,673

8) Differance (13)-{14) to be deductsd from Punjab‘'s -
19 utilisation.and sdded to Rajasthan’s utilisation 0.145 0,175 0,113 0.127 0.04) 0,121

o1t



TABLE-2 (Sheet 3)
' ' 1.7.80 1.7.81  1.7.82 1.7.83 1.7.84 Average

Period . : ' to to to to to
‘ : ' 3n.6.81 30.,6,82, 30,.,6,83 30.6,84 30.6,8%

‘ . : M. AP,
16) Maryans 1.577 1,992 1,664 1.9"M 1,492 1,620
17) Rajasthan in Rkajasthan feeder and Bikaner '
canal excluding Kanianwali minor 5,268 6,092 6,388 6,557 5,563 5.97¢
18) Jammu & Kashmir 0.162 0,149 0.140 0,163 0,153 0,1%
19) Delni . 0,447 0,308 0.553 0,463 0,542 0,479

ITT, Sutlei & Ravi-Bea mponent a ' Y.
Yerozepur . .
Actual flows downstream Ropar

20) BSL water specificelly released for Harike 0,554 0,318 0,622 0,449 0,438 D.673
21) BSL water which could not be delivered to

Haryana : 0,241 0.229 0,385 Q0,766 0,180 0,362
22) Sutlej water 0,784 0,931 0,992 1,493 0,308 0,901
231) Total (20)4+(21)+ (22)° 1.579 1.475 1,999 2,708 0.911 1.734
24) Actual at Yusafpuc 2,735  2.401 24878 3.075 1,382 2,388

Gai b Ropar and Yusafpur '

25) Total (24)-(2¥ ‘ 4 1,156 + 0,926 + 0,379 ¢ 0,367 * 0.441 * 0,654
26) JNtle) watar . * 1,199 + 0,963 + 0,399 <+ 0.46% * 0,53 + 0,707
47) Ravi L Baas waters - 0,043 « 0,037 < 0,020 = 0,102 = 0,062 = 0,0%)

28) Sutlej component at Yusafpur 1.983 1.894 1,391 1,962 0.808 1,608

ne
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dhe o e mr S SR e Wt an em o ME L em e T AR R AN R AR WE SE ek e de OB NN S MR em e me el Y WR S SR AP P TR W W A W M e o e e

1.7.80 1.7.81 1,7.82 1.7.83 1.7.84 Average
Period to to to to to
. 3G,6,81 30.6,82 30,6,83 30,6.84 230,.6,.85

_ M.ALF,
29) Beas component at Yusafpur 0,752 0.507 0,987 1,113 0,544 0,701
30) Actual supplies at Mandi plain 8.694 8.996 9.034 9.498 7.268 8.696
31) Actual supplies reaching Harike 10.723 11,039 11,594 12,312 8,872 10.908
32) Gains/losses between Mand{ plain and : ‘
Harike (31)-{30)=-(24) - 0.706 = 0.349 + 0,182 = 0,261 + 0,252 = 0,176
33) Releases downstream of Harike 1.961  1.214 1,236 2,169 ' 0.634 1,447
34) Supplies upstream of Ferozepur . 2.560 © 1,542 1,422 2,302 0,920 1.751
38) Gains/losses betwesen Harike and Ferozepur _ - :
(0 -~(33) _ 0,579 0,328  0.186 0,133  0.294  0.304
36) Gains/loases batwean Mandi plain and - ' :
Perosepur - (32) +{35) =-0,127 = 0,021 + 0.368 =~ 0,128 + 0,546 0,120
_3‘1) Totel Ravi Beas component at Ferornepur © 9,383 9,483 10,205 10,547 8,085% 9,541
38) Sutlej component at Ferozepur : ‘
 (28)+ S0% of (36) . 7 1,959 1,892 1,579 1.919 1,102 1.690
39) Dowmstraam Ferozepur : ,
a) Proportionate Sutle] component 0,701 0,280 0.288 0.717 0,152 - 0.,427
' b) Proporticnate Ravi Beas component ' 1.317 0,876 0.880 1,353 0.33% 0.952
. @) Total 39{a)+39(b) ‘ - 2,018 1.156¢ 1,166 = 2,070 0.487 1.380
40) Met Sutla{ componsnt used at Harike/ ' ' ' : :
FParczsepuc (39)=39(a) 1,259 1,612 1.291 1.202‘ 0,9%0 1.26)

exe



TABLE-2 (Sheet 5)

1.7.80 1,.7.81 1.7,82 1.7.81 1.7.84  Average

- EE em am am e wr wr e o o W we e we OB A

Period : to to to to to
' o 30.6.81 30.6,82 30,6,83 30.6,84 30.6,85
;:1=A= | ] -

41) Ravi-Beas gains/losses between Mandi plain
and Ferozapur used at Harike/Fercvzepur

(50% of 36) - - 0.064 =~ 0,01Q + 0,184 = 0,064 <+ 0,273 + 0,064
- IV. Uses by States o ' !
42) Delnhi Surplus RLB waters . 0,447 0,388 0.553 0,465 0.542- 0.479
43) Jammu & Kashmir : :
: a) Pre=partition 0,040 0,040 0,040 0,040 0,040 0,040
‘h) Surplus R&B waters 0,122 G.109 N.100 0,121 0,113 0.114
¢) Total JeK 43(a)+43(b) ‘ 0.162 0,149 0.140 0.163 0,153 0,154
44) Rajasthan ) - .
a) Pre-partition 1,110 1.110 1,110 1.110 1,110 1.110.
b) Surplus R4B waters .
1} in Rajasthan feeder and Bikaner Canal 4.158 4,982 5,278 5.447 4.455 4.864

11) Excess received at tail end of Sirhind

feesder over and above due Sutlej share ' : :
of Rajaathan via Punjab {15%) . 0,145 0.175 0,113 0,127 0.043 0.121

111) Total 4,303 5,157 5.391 5,574 4.498 4.985
¢) Total Rajasthan 9(a)+9(b) : 5,413 5,267 6.501 6,684 5,608 6,095
45) Puniab

a) Total waters (Ravi Beas and others) : )
dalivered at canal heads 7.046 7.204 7.436°  7.452 6,121 7.052

£1€E
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1.7.80 1,7.81 1.7.62 1,7.83 1,7.84

Perlod to to Lo to to Average
’ jo.6,.81 30,6,82 230,6,83 30.6.84 30,6,B5
M ALF,
b) Less excess supplied to Rajasthan at tai)
end of Sirhind feeder over and above due o .
. Sutle) share of Rajasthan via Punjab(15) . 0,145 0.17% 0,113 0,127 0.043 - 0,121
e} Less net Sutlej component used at ' ‘ :
Harike/Ferczepur (40) . _ 1,258 1,612 1.2, 1.202 0.950 1,263
d) Less Ravi Beas gains/losses between '
Mandi plain and Ferozepur (41) - 0,064 - 0,010 + 0,184 - 0,064 + 0,273 + 0,064
s) (1) Pre=-partition share 1,980 1,980 1,980 1,980 1.980 1,980
(11} Shah Nehar 0,320 0,320 0.320 0.320 - 0,320 0.320
£f) Surplus Ravi Beas waters used by Punjab
{a) - (b) -{(c) -(a}-(e) (1} (11) - 3.407 3.127 31.548 3.887 2.555 3,304
comprising
1) Punjab share (4,22 HAb] of surplus ' :
R&B waters 2,751 2,310 - 2.966 2.986 ' 2,158 .2.754
11) Permissive use (0,6 MAF) of Rajasthan s o :
share of surplus R&B waters 0,391 0,217 0.422 0.424 0,307 0,352

4i4) Non-permissive use of surplus
Ravi & Beas waters at Madhopur/Handi
plain (45(f)-6(111) ) 0.265 - 0.160 0,477  0.090 0,198

¥ie-
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---—-----._...—_....._.__.........—-_‘———--—'——-—._.--.-—————-————----—-—--

, 1.7.80 1,7.81  1.7.82  1.7.83 1,7.84
Period - E to to to to . Teo - Average
30.6,.81 30,6.82 30.6,81 30,6,84 30.6.85
A M AFa
46) Shortage in deliveries of surplus R&B ' -
waters to Haryana (7)-(13) ' 0,70% 0.421 0.7%7 -+099 0,298 0.664
47) Position of deliveries of surplus . i
RLB waters to Rafasthar 8(b)-44(b)111 : - 0,912 = 0,359 = 0,233 - 0,086 + 0,408 - 0.236
48) Shortfall {n use by J&K of surplus : ‘ : . ,
R&B waters 9(b)e43(b) ’ ‘ 0,528 0,541 0.550 0.527 - 0,537 0,536
w
port
v
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APPENDIX 5 {See Chapter VI , Page 20)
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APPENDIX 6 (sge Chapter XXII = Page 285)
PUNJAB - CLIMATE" : ‘ . )
Monthly Rainfall by Districts : Average of 5 years 1980-84  (Centimetres)
Distriet Janu= Febr- Mar- . Apr- May June July Augu- Sept- Octo- Nove- Dece- Total
ary uwary ch il . st ember ber mber mber :
0 1 2 3 ¢ 5 6 7 8 9 10 11 12 13
Gurdaspur S.44 6,08 4.5 6.68 3,08 7,77 30,20 21,25 10.60 1,23 .1,34 3.65 101.86
Amricsar 2.48 4,22 3.04 3,83 1,99 4,03 24,98 17.58 ' 8,33 1,03 O.41 1.34 .73.26
Kapurthala 2.39 3,62 3.29 3.1 2.63 3.89 17,67 12,26 9.5% 0.33 0.43 1.43 61,30
Jalandhar 3.1 3,69 3.26 4.22 4.11 7.14 25,35 21.11 12,94 1.10 1.19 2,54 - 90.40
Hoshiarpur 4.13 5,57 3.5 3.14 2.15 6,26 25,15 20.09 8,26 1,18 0,94 2.91 83,34
Rupnagar 4,49 3.6 2,45 3.46 4.25 7.82 22,22 23.99 10.54 0.97 0,85 2.13 86.80
Ludhiana 3.38 3,12 2,15 2.18 1.71 4,65 20.81 18.55 11.45 1,02 0,42 2,27 71.711
Perezpur 1.98 2.28 1.80 2.65 1,12 2,18 18,39 10,54 6,93 0,92 0,38 0,97 50.14
Faridkot 2.06 1.65 1.68 1.8t 1,02 2,42 14,15 9.24 7’28 0.79 0,35 0,68 43.13
Bhltinﬂ‘ 1.33 1.29 0.90 2.28 0.54 1.41 11.03 8,58 4,68 0,54 0.12 0,38 33,08
Sangrur 3.1 2,09 1.09 3,45 1,66 2,63 19.44 15.10 5.35 0,82 0,33 t2.42 58,09
Patiala 4,12 2,96 2,60 3,95 2.94¢ 4,63 23,69 18,79 9.14 1,39 0,83 3,38 78,42
. s ) N
Sources Director of Land Records, Punjab

Lie
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APPENDIX 7 .
X PUNJAB ~ CLIMATE (Sec Chapter XXIT - Page 285}
Average Annual Rainfall by Districts in Punjab {Centimetres)
District 1966 1970 1975 1978 1979 1980 1981 1982 1983 1984
] 1 2 3 4 5 6 7 8 9 10
Gurdaspur 101.71 92.63 94.43 90.31 91.16 115,50 94,40 94,60 104,90 100,01
Amritsar 92,94 59.46 54.29 54,27 51.19 86,98 54,27 54.40 65.78 104,66
Kapurthala 74.85 55.49 61,96 1,80 58,20 68,30 - - 60.30 54,31
Jalandhar 89,71 77.14 64.85 64,56 66,63 87.39 63.63 61,10 115,33 120.41
Hoshiarpur 91.82 99.93 78.78 71,27 70,98 90,61 76,99 78.80. 91,08 79,07
Rupnagar 75.55 968,34 86.62 81,57 60,99 75.90 75.39 77,60 127.74 77.66
Ludhiana 69,86 75,67 63.29 65,19 43,01 73,80 63,72 64.70 88,28 ° 68,21
Yerozpur 49,82 23,23 34,97 35,98 138,65 65.62 36.15 36,50 58,90 53.55
Faridkot @ @ 41,06 "42.59 30,53 61,14 42,31 42.90 50.01 29,28
Bhatinda 44,24 49.92 60.20 21,03 24.06  35.59 29.25 31.60 38.31 30,65
Sangrur 49,69 52,19 48,52 8,53 39,74 52.14 - - 71.19 = 58.36
Patiala =~ 56,47 556.56 66,02 64,07 48,88 83,57 66,50 68.10 104.30 = 6%62
PUNJAB 71,51  67.23 62.50 50,17 52.00 73.91 60,28 61.08 BB8,11 70.48

@ Data included in Perozpur ang Bhatinda Districts Source: Director of Land Records, Punjab

Bit
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APPENDIX 8
HARYANA . (Sce Chapter XX1[ - Page 285}
Monthly Normal Rainfall by Djistricts : Average of S years(1979-83) (Millimetres)
Ei: District Jan- Febr- March April May June July Aug Sept= Oct- Nove- Dec . Total
Nary uary - - ember ober mber
1. Hissar 16,1 14,5 20,8 31.3 3t1.4 26,2 122,2 6&2.6 29,2 4,5 6,9 8,2 373.9
2, Sirsa 8, 20,0 18,9 20,3 23.7 12.0 95,2 47,7 20,0 3.0 16,0 4,7 . 290,2
3, Bhiwant 16.2 15,1 18.6 23.3 21.0 25.1 110.0 76,9 14,0 7.6 5,7 5.6 33721
Y Gurgaon 17,5 15,1 23,8 21,2 44,7 69.7 213.5 159.4 49,6 B,3 8.9 7.3 635,0
S. Faridahad 14,4 10,4 18,8 28,2 25,5 64,9 170,1 148.9 8.9 13,0 3,2 6.6 562,9
6. Jind 14.3 21,5 15.5 31.5 35.7 22.6 121, 4 94.4 48,8 0,0 5.7 6,9 418,13
7. Mahendergarh 15,13 17;3 20,6 13,2 42,1 44.9 16,4 123,17 16,6 6,6 14.3 7.Q 478,0
8. Ambala 72.6 2.4 30!2 36,1 39.1 73,5 316,9 25%5.,7 60,0 10,3 20,6 26.4 993.8
9. Karnal 3.9 15,9 45,3 33,0 22.8 41,1 252,313 94,2 39,1 6.7 11,6 13,9 611.8
10, Kuruxshetra 33.8 17.2 37,1 32,4 21,1 45.4 214,0 104.9 51.4 4.9 14,9 12.2 5893
11. Rohtak " 18.1 17.7 27.9 20.3 24.2 51.5 196,0 119.9 39.8 11.3 10.9 7.4 545.0
‘12. Sonepat 24.8 19.4 40.9 28,8 32.1 77.5 292,7 226.8 60.2 15.0 12,5 12,7 B43.4

Source: Statistical Abstract of Haryana 1984=85, page 76
. [}

§IC



ABPENDIX 9 - o Staremept=IV

HARY ANA {See Chapter XX1I - Page 285)
Average Annual Rainfall by Districts (Centimetres)

6l. No. Name of district 1580 1981 1962 1983
1. Hissar : 29,3 43,7 38,2 48.6
2. Sirsa - 21,3 31.3 ' 35.4 42.5
3. _ Bhiwani - 30.1 28.5 33.4 57.1
4. Gurgaon 54,1 . 58,4 60,9 ' 106.0
5, Faridabad . 52,8 §6.8 64.6 92.4
6, Jind . 31.8 20,3 - 30.4 80,2
7. Mahendergarh 54,6 44,4 4645 < 59,9
a, Ambals 96.7 90.2 91.1 140.8
9. © Karnal , 83.5 57.7 - 48,5 68,5
10, ' Kurukshetra . 60,0 63,3 43.6 8.8
11, 'Rohtak ' ' 46,9 53.1 58.5 63.7
12, - Sonepat 101,4 59.5 86.6 126.9

- DTE

Source: Statistical Abstract of Haryana 1984«8S5,
N . page 77
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APPENDIX 10

{See Chapter xx11, page 285)

"DROUGHT AFFECTED AREAS

Source - - Report of the Irrigation Commission vol.l
Figure 8.2 )
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APPENDIX 11
1955 AGREEMENT/DECISION

After a brief discussion of the demands for the waters as given by
the various States, the following decisions were taken:

1. , The supplies both flow and storage in the
rivers Ravi and Beas over and above the actual prepartition based
on the mean supplies in the rivers, shall be allocated as under:

Share of Punjab 5.90 MAF
Share of Kashmir : 0.65 MAF
Share of Rajasthan 8.00 MaF
Share of PEPSU 1.30 maF

Total 15,85 MaF

In case of any wvariation in total supplies, .
the shares shall be changed pro-rata on the above allocations
subject to the ocondition that no change shall be made in the
allocation for Kashmir State which shall remain as 0.65 MAF,

The distribution of flow supplies shall be
in the same ratio as that of allocation mentioned above.

The splitting up of the allocated supplies
between Khanf and Rabi may be left to Engineers, the matter may
be referred to the Government of India if they can not arrive at
an agreement of this issue. . '

The proposed capacity of Madhopur-Beas Link
may be increased from 8000 to 10,000 cusecs.

' The question of allocation of the cost of
water including the cost of storage and other works may be taken
up separately as the conference was concerned only with the
distribution of supplies.

Tt is left to each State to decide as to how
best to utilise the supplies allocated to it. The States,
however, must submit their proposals in this regard immediately to
the Government of India (Planning Commission).
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APPENDIX 12

GOVERNMENT OF TNDIA
MINISTRY OF IRRIGATION AND POWER

NEW DELHI, dated the 17th June, 1970
NOTIFICATION
No.17/152/68-B&B, -

WHEREAS the question of allocation of the
cost of Beas Project was considered in the context of the
Inter-State Agreement 1955 on the development and utilisation of
surplus Ravi Beas Waters over and above actual pre-partition
utilisations in the 3rd meeting of the erstwhile Beas control
Boards held on the 23rd November, 1962 and in pursuance of the

decision taken therein, Dr., A.N, Khosla was requested to examine
" the points raised by the Rajasthan Government and to make
recamendations regarding allocation of cost of Beas Project.

AND WHEREAS pending receipt of the
recommendation the Beas Control Board at its 6th meeting held on
the 13th December., 1963 adopted the following AQd hoc percentage of
total-cost, as shares of erstwhile Punjab and Rajasthan.

Erstwhile Punjab Rajasthan
Unit' I 853 153
Unit II . 32% 68%

AND WHEREAS after Dr. Knosla gave his
recarmendatlons the opinion of participating State Government on
the same were elicited,

: AND WHEREAS the subject also came up for
oconsideration in the 2nd meeting of the Beas Construction Board
held at New Delhi on the 2%th April, 1970 under the Chairmanship
of the Minister for Irrigation and Power in which the Government
of Punjab, Haryana, Rajasthan and Himachal Pradesh were alsoc
represented and it was decided as under:-

"as a result of further discussions on this point
and as agreed to by the Punjab representatlvas,
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the Board decided that the Central Govt. may be
requested to finally determine the shares of the
partner States in the cost of the Beas Project on
the basis of the recommendations by Dr. Khosla,
after giving the due consideration to the views
of Punjab in this matter which were being
communicated by Punjab Govt. tothe Ministry of
irrigation and Power."

NOW THEREFORE, after duly considering the -
views of Punjab Governmment, since received, on the recommendations’
of Dr. Khosla and taking into account further recommendations of
Dr. Khosla the Government of India have decided as under :~

{a) : The cost of the Beas Project Unit I and II

will be allocated between the erstwhile State of Punjab ( lncludmg
Haryana) and Rajasthan in the following ratio:-

Punjab - Rajasthan

(Erstwhile)
Unit I _
(Irrigation Camponent) : B85% 15%
(Power Camponent) ‘ 0% - 20%
Unit IY | '
{Both Irngatxon & Power Camponent) 41.5% - 58.5%
(b)” As regard the sharing the cost between

Punjab and Haryana the present ad hoc ratio 60:40 will continue,
till an agreed ratio is arrived at finally. :
({c) Lateron, when a storage work on Rav1 is
taken up, its cost together with that of the Beas Project may be

allocated to the partner States. -

By order and in the name
of the President of India .

sd/-
. (V.V. Chari)
Secretary to the Govt. of India
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APPENDIX 13

GOVERNMENT
(Bharat Sarkar)
Ministry of Agriculture and Irrigation
(Krishi Aur Sinchai Mantralaya)
' (Department of Irrigation)
{Sinchai Vibhag)

New Delhi, the 24th March,1976

NOTTFICATION,

8.0. o WHEREAS under the Indus Waters Treaty of
1960, the waters of the three rivers, namely, Sutlej, Beas and
Ravi became available for unrestricted use by India after 3lst
March, 1970.

AND WHEREAS while at the time of signing the
said Treaty, the waters of the Sutlej had already been planned to
be utilised for the Bhakra-Nangal Project, the surplus flow of
rivers Ravi and Beas over and above the pre-partition use, was
allocated by agreement, in 1955 (hereinafter called the 1955
Agreement) between the concerned States as follows, namely;

Punjab 7.20 MAF (including 1.30 MAF for PEPSU)
Rajasthan 8.00 MAF ,
Jarmma and Kashmir 0.65 MAF

15.85 MaF

and fbr the purpdse of the said allocation, the availability of
water was based on the flow series of the said rivers for the

years 1921-1945;

AND WHEREAS after the allocation aforesaid,
there was a reorganisation of the State of Punjab, as result of
which successor States were created, and it became necessary to
determine the respective shares of the successor States out of the
quantum of water which would have become available in accordance
_ with the allocation aforesaid for use in the erstwhile State of

Punjab.
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AND WHEREAS. under section 78 of the Punjab
Re—organisation Act, 1966 (31 of 1966), the successor States were
required to reach an agreement {(after consultation with the
Central Government) within two years from the first day of
November, 1966 in relation to the Bhakra Nangal and Beas Project,
and in the event of their failure to reach such an agreement, the
Central Government was required to determine the rights and
liabilities of the successors States having regards to the purpose
of the said pro;ects-

AND WHEREAS by reason of the inability of.
the successor States to reach an agreement with regard to their
rights and liabilities in relation to the Beas Project within the
period aforesaid, the State of Haryana made an application to the
Central Government for making the determination referred to in
Sub—-section {i) of Section 78 of the Punjab Re-organisation .Act,
1966 (31 of 1966); '

AND WHEREAS for the purpose of making the
said determination the Government of the States of Punjab and
Haryana were given opportunity to state their views at several
meet ings conveyed for this purpose by the Central Government. ‘

'AND WHEREAS the Government of the. State of
Punjab and Haryana have been unable to come to an agreement
inspite of all the reasonable facilities which have been afforded
to them to come to such an agreement,

: AND WHEREAS the purposes of the Beas-
Project, inter-alia, include integrated use of the waters of Ravi,
Beas and Sutle]j rivers and extension of Irrigation to arid land
and also water supply to Delhi.

AND WHEREAS as result of Beas Project, the
entire quantum of Beas waters, and a part of Ravi waters will
become available and that the balance waters of the Ravi will be
available after further conservation works on this river such as
the 'mem dam are completed;

NOW THEREFORE, in exercise of the Powers
conferred by sub-section (1) of section 78 of the Punjab
Re-organisation Act, 1966 (31 of 1966), the Central government
hereby makes the fpllowing determination, namely:-
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_ Taking note of the facts that Haryana has
large arid tract and also several drought prone areas and the
present development of irrigation in the State of Haryana is
substantially less as compared to that in the State of Punjab, and
further taking into consideration that comparatively large

quantity of water is needed for irrigation in the State of Haryana. =~

and there is limited availability of water from other sources in
the State, the Central Government hereby directs that out of the
water which would have became available to the erstwhile State of
Punjab on comwletion of the Beas Project (0.12 MAF whereof is
earmarked for Delhi Water supply), the State of Haryana will get
3.5 MAF and the State of Punjab will get the remaining quantity
not exceeding 3.5 MAF when further conservation works on the Ravi
are campleted, Punjab will get 3.5 of 7.2 MAF which ig the share
of the erstwhile State of Punjab., The remaining 0.08 MAF, cut of
7.2 MAF is recomended as additional guantum of water for Delhi
water supply for acceptance by both the Government of Puniab and
Haryana,

: AND WHEREAS the above allocation on
completion of the Beas Project is based on the 1921-45 flow series
ocorresponding to availability of 11.24 MAF in the Beas at Mandi
Plain (after allowing for 1.61 MAF as pre-partition uses) and the
availability of 4.61 MAF in the Ravi after allowing for
pre~partition uses and losses in the Madhopur Beas Link.

AND WHEREAS the fluctuations in the Ravi
flow have a very small effect on the availability of water on
completion of the Beas Project; .

Tt is hereby declared that if the
availability of water in the Beas at Mandi Plain is more or less
in a particular year, the share of the State of Haryana would be
increased or decreased, as the case may be, pro-rata taking into
consideration the provisions of the 1955 agreement and the

requirement of Delhi Water Supply.

8d/-
( C. C. Patel )
Addl. Secy. to the Govt. of India
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APPENDIX 14
1981 AGREEMENT

WHEREAS under the Indus Waters Treaty of
1960, the waters of the three rivers, namely Sutlej, Beas and Ravi
bacame available for unrestricted use by India after 3lst March,
1970; and

WHEREAS while at the time of signing of the
said treaty, the waters of the Sutlej had already been planned to
be utilised for the Bhakra Nangal Project, the surplus flow of
rivers Ravi & Beas owver and above the opre-partition use, was
allocated by agreement, 1in 1955 (hereinafter called the 1955
Agreement), between the concerned States as follows, namely:

Punjab 7.20 MAF (including 1.30 MAF
for PEPSU)

Rajasthan 8.00 MAF

Jamm and 0.65 MAF

Kashmir

15.85 MAF

o .

and, for the purpose of the said allocation, the availability of
water was based on the flow series of the said rivers for the year
1921-1945 and

WHEREAS the Central Government issyed a
notification on 24th March, 1976, allocating 3.50 MAF of the
waters becoming available as a result of Beas Project to Haryana
and the balance not exceeding 3.50 MAF to Punjab out of the total
surpius Ravi-Beas waters of 7.20 MAF falling to the share of
erstwhile State of Punjab after setting aside 0.20 MAF for Delhi .
drinking water supply; and '

WHEREAS the Punijab Government sought a
review of the aforesaid notification for increasing the allocation
of Punjab and linked this matter to the construction of the
Sutlej-Yamuna Link Canal for Haryana in Punjab territory and,
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o . WHEREAS the Government of Haryana filed a
suit in the Sgpreme Court praying inter alia that a directive be
;ssuec? to Punjal? for expeditiously undertaking construction of the
Sutle} Yamuna Link Canal in Punjab territory and for declaring
that the notification of the Government of India allocating the
waters becoming available as a result of the Beas Project issued
on 24th March, 1976, is final and binding; and

" . WHEREAS the Punjab Government also filed a
suit in the Supreme Court challenging the competence of the
Central Government to enact section 78 of the Punjab
Re-organisation Act, 1966 and notwithstanding this, questioning
the notification issued under section 78 of the said Act; and

WHEREAS adjournment has been sought from
time to time in hearing of the suits filed in the Supreme Court by
Haryana and Punjab to enable the varties to arrive at a mutually
acceptable settlement of the differences that have arisen; and

. : WHEREAS discussions have been held by the
Prime Minister of india and Union Minister of Law, Justice ard
Company Affairs with the Chief Ministers of Haryana, Punjab and
Rajasthan, - .

Now, therefore, we the Chief Ministers of
Haryana, Rajasthan and Punjab keeping in view the overall national
interest and desirous of speedily and optimum utilisation -of
waters of the Ravi and Beas Rivers and also having regard to the
imperative need to resolve speedy the difference relating to the
nse of these 'waters in a spirit of give and take do hereby agree

as under:-

(i) According to the flow series 1921-60, the
total mean supply of Ravi-Beas waters is 20.56
MAF. Deducting the pre-partition uses of 3.13
MAF and transit losses in the Madhopur Beas
link of 0.26 MAF the net surplus Ravi-Beas waters
according to the flow series 1921-60 is 17.17 MAF
as against the corresponding figures of 15.85 MAF
for the flow series 1921-45, which forms the
basis of water allocation under the 1955
Agreement, *It is now hereby agreed that the mean
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- supply of 17.17 MAF (flow and storage) mév be
reallocated as under:-

Share of Punjab 4.22 MAF

Share of Haryana 3.50 MAF

Share of Rajasthan 8.60 MAF

Quantity earmarked for

Delhi water supply 0.20 MAF

Share of J & K. | 0.65 MAF
17.17 MaF

In case of any variation in the figure of 17.17
MAF in any vyear, the shares shall be changed
pro-rata of the above revised allocations subject
to the condition that no change shall be made in
the allocation of Jammu and Kashmir which shall
remain fixed as 0.65 MAF as stipulated in the
1955 Agreement. - The quantity of 0.20 MAF for
Delhi water supply stands as already allocated.

(ii} Until such time as Rajasthan is in a
mosition to utilise its full share, Punijab, shall
be free to utilise the waters surplus to
Rajasthan's requirements. As Rajasthan will soon
be able to utilise its share Punijab shall make
adequate alternative arrangements expeditiously
for irrigation of its own lands by the time
Rajasthan is 1in a position to utilise its full
share. As a result, it is expected that during
this transitional period when Rajasthan's
requirements would not exceed 8.0 MAF, 4.82 MAF
of water should 'be available to Punjab in a mean
year when the availability is 17.17 MaF,

(ili) The Bhakra and Beas management Board (BBMB)
shall be permitted to take all necessary measures
for carrying out measurements and for ensuring
delivery of supplies to all the concerned States
in accordance with their entitlements such as
rating the gauge discharge curves, ‘installation
of self-recording gauges, taking observations
without = any hinderance of the discharge
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Teasurements, The selection of the control
points at which the Bhakra and Beas Management
Board would take appropriate measures as
mentioned above shall include, but be not limited
to all points at which Bhakra and/or Ravi-Beas
discharges are being shared by more than one
State and all regulation points on the concerned
vrivers and Canals for determining the shareable
supplies. The decision of the Bhakra Beas
management Board would be binding ip so far as
the selection of the control points is concerned
for the purposes of taking discharge measurements
to facilitate equitable distribution of the
waters but if any State Government contests the
decision, the Central Government shall decide the
matter within 3 months and this decision shall be
final and binding. All the oconcerned State’
Governments shall cooperate fully and shall
pramptly carry out day-to-day directions of the
Bhakra Beas management Board in regard to
regulation and control of supplies, operation of
gates and any other matters, in. their
territories, for ensuring delivery of supplies as
determined by Bhakra Beas Management Board in
accordance with their entitlements as provided
under the Agreement, ‘

(iv) The Sutlej-Yamuna Link Canal Project shall
be implemented in a time bound manner so far as
the canal and appurtenant works in the punjab -
territory are concerned within a maximum period
of two years from the date of signing of the
Agreement so that Haryana is enabled to draw its
allocated share of waters. The canal capacity
for the purpose of design of the canal shall be
mutually agreed upon between Punjab and Haryana
within 15 days, failing which it shall be 65300
cusecs, as recommended by former Chairman,
Central Water Commission.

Regarding the claim of Rajasthan. to convey 0.57
MAF of waters through Sutlej-Yamuna Link-Bhakra
system, Secretary, Ministry of Irrigatic_:n,
Government of India will hold discussiong with
Punjab, Haryana and Rajasthan with a view to
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reaching an acceptable solution. These
discussions shall be concluded in a period of 15
days from the date of affixing signatures herein
and before the work starts. If no mutually
acceptable agreement is reached, the decision of
‘Secretary, Ministry of irrigation to be given
within this period shall be binding on all the
parties. In case it is found necessary to
increase the capacity of Sutlej-Yamuna Link Canal
beyond that decided under above sub-para in any
or entire reach thereof, the States  concerned
shall implement the link canal in a time bound
manner with such increased capacity at the cost
of Rajasthan Government. -

The differences with regard to the alignment of
the Link Canal and appurtenant works in the
Punjab territory would be discussed by the
Haryvana and Punjab Governments who should agree
to a mutually acceptable canal alignment in
Punjab territory including appurtenant works
within a period of three months from the date of
signing of this Agreement. If however, the State
Governments are unable to reach complete
agreement within this period, the matter shall be
decided by the Central Government within a period
of two weeks. Both the State Governments shall
cooperate fully to enable Central Govt. to take
timely decision in this regard. The decision of
the Central Government in this matter shall be
final and binding on both the Governments and the
Canal and appurtenant works in Punijab territory
shall be implemented in full by Punjab
Government. However, work on the already agreed
reaches of the alignment would start within
fifteen days of the signing of the agreement and
work within the other reaches immediately after
the alignment has been decided. Haryana shall
provided necessary funds tec the Punjab
Governments for surveys, investigations and
constructions of the Link canal and appurtenant
works in Punjab territory. Wwhereas a result of
acquisition of land, extreme hardship is caused
to families, the Punjab Government shall forward
to the Haryana Government suitable proposals for
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;elievi'ng such hardship in line with such schemes
in Punjab undertaken in respect of similar Canal

works in Punjab territory. The Haryana
Government shall arrange to bear the cost of such
proposals. ‘In the event, however, of any

difference of opinion arising on the question of
sharing such cost, the parties shall abide by
decision of ‘the Secretarv, - Ministry of
Irrigation, Government of India. The progress of
the work shall not, however, be delayed on this
account. The Central Government will be requsted
to monitor the progress of the work being carried
~oat in Punjab territory.

(v) The Agreement reached in paras (i) to (iv)
above shall be implemented ia full by the
‘Government of Haryana, Rajasthan and Punjab. If
any signatory States feels that any of the
provisions of the Agreement are not being
complied with, the matter shall be referred to
the Central Government whose decisions shall be
binding on all the States. 1In this respect the
Central Government shall be competent to issue
such directions or take such measures as may be
appropriate to the circumstances of the case to
facilitate and ensure such campliance, '

(vi}) The suit¥ filed by the Governments of
Haryana and Punjab in the Supreme Court would be
withdrawn by the respective Governments without
any reservations whatscever but subject to  the
"terms of this Agreement.

{vii) The Notification of the Government of India
allocating the waters becoming available as a
“result of the Beas Project issued on 24th March,
1976, and published in the Gazette of India, Part
1I, Section -3, Sub Section (ii) as well as the
1955 Agreement stand modified to the extent
varied by this Agreement and shall be deemed to
be in force as modified herein.

In case of dny difference on
interpretation of this Agreement, the matter will
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be referred to the Central Government whose
decision shall be final. '

We place on record and gratefully
acknowledge the assistance and advise given by
our respected Prime Minister Smt, Tndira Gandhi
in arriving at this expeditious and amicable
settliement,

NEW DELHI, the 3lst December, 1981,

sd/- sd/- sd/-

{ BRHAJAN LAL ) { SHIV CHARAN MATHUR ) = { DARBARA SINGH )
Chief Minister of Chief Minister of Chief Minister of
Harvana. Rajasthan Punijab

In presence of:

sd/-
- (Indica Gandhi)
PRIME MINISTER OF INDIA
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APPENDIX 15
LIST OF EXHIBITS FILED BY THE STATE OF HARYANA

Statement of Claims of the State of Harvana.

Volume ~ I, Annexures T to XXIV.

Volume-IT, Annexures XXV to XXXI.

Volume~III, Annexures XXXTT to XXXIIT.

Volume -~ IV, Annexures XXXIV to XLIV.

Utilisation of Ravi Beas Waters by partner States by
taking the shareable Sutlej Waters and gains/flows in
Sutlei Plain as comitted use by the Puniab.

{(Kept on record subject to orders of the Tribunal)

~ Bhakra Beas Management Board's waters accounts for the

years 1980-81 to 1984-85. (Kept on record subject to orders
of the Tribunal)},

Details/statements of utilisation of surplus Ravi Beas
Waters by ovartner States for the vyear 1980-81 to
1984-85. (Kept on record subject to orders of the Tribunal).
Statement showing Gross/Net use of surplus Ravi and Beas
Waters in MAF during the years 1980-81 to 1984-85 with
propositions and list of dates and events etc,

Inter-State Water Disputes Act, 1956, Reference dated
25-1-1986 and Amendment Act dated 02-04-1986. -

The River Boards Act.

Comparative Statements in support of the statements of
claims.

Extract of Beas Project Report.

Compilation containing the decisions of the U.S.Supreme
Court,

Extract from the Indus Basin Working Party-Draft outline
as prepared by the Indian Designee.

CMP No.23/H/RBWT/86: An application for production of
certain documents by the Union of India and/or State of
Punjab. : .
Extract from Haryana Development Committee Report.

Extract from the Food Comrittee on land and water use

ete.

" g=-19 Report of the Committee on the utilisation and

development of the Ravi and Beas Waters in Punjab and

Harvana (Mitra Cammittee).
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H-20 Comparative Statement on recommendations of the Chairman,
Central Water Commission with comments of Harvana Govt.,
camments of Punjab Government and coaments of Hafyana
Govt. on the camments of Punjab Government. g

H-21 Note for consideration of the Ad~hoc, Adv;_sorv Camittee

. oh Beas Pro;ect Unit-IT (Pong Dam}.

H-22 Inflow of river Ravi and Beas and utlhsatzon atTvarious
places.

H~23 Campilation on Punjdb Vidhan Sabha Debates ot' ‘March 31,
1982. )

_R-24 Compilation on Ground Water.

H-25 List of documents of irrigation intensity etce.

H~26 List of documents on Ganga Waters etc.

H-27 Details/Distribution of remaining waters.

H-28 Reply of State of Harvana to the claim of Punjab and
Rajasthan under Cliause 1 of the Reference.

HR-I Rejoinder by the State of Haryana to the reply of the
State of Punjab to the Claim of Haryana undqr paragraph 2
of the Reference.

HR-IT Annexures to the Rejoinder by the State of Harvana to the
reply of State of Punjab to the claim of Haryana under -
paragraph 2 of the Reference.

H-29 Written Submissions filed by the State of Harvana

' dated 22.12.1986.
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APPENDIX 16
LIST OF EXHIBYTS FILED BY THE STATE OF PUNIAB

P-1 Written submissions on behalf of the State of Punjab in
relation to para-l of the Reference with Annexures.

P-1(a) Statement of Claim by the State of Punjab.

P-2 Annexures to the Written Submissions,

P~3 Reply of the State of Punjab of the Statements of case of
the State of Haryana on Point No.2.

P-3(a) OMP No.20/P/RBWT/B6: An application for elaboration of
pleading filed by the State of Punjab and reply of State of
Haryana with Order dated 5-8-1986.

P-4 List of Annexures to the reply of the State of Punjab of

= the Statement of case of the State of Haryana on Point
No. 2.

P-5 Additional documents referred to in the pleading by the
State af Punjab.

P-6 List of Annexures of reply to the State of - Punjab on
Rejoinder by the State of Haryana to the reply of the
State of Punjab to the claim of Haryana under para 2 of
the Reference.

P-7 BExplanatory notes to the flow charts of Beas river -
supported by the Punjab Vidhan Sabha debates gnd Punjab
Government stand and White Paper etc.

P-8 Reply of the State of Punjab to the Statement of the case
of the State of Rajasthan on Point No.2.

P-9 List of Annexures of the reply of State of Punjab to the
Statement of case of the State of Rajasthan on Point

o No.2. :

. P-X Written Statement in Suit No.1/79, Supreme Court

alongwith Bhakra Nangal Agreement 1959 & Report of
Haryana Development Conmmittee with Annexures. _

P-10 List of Documents on Project.

P-11 Working papers on studies for the use of Saline Water in
the Command areas of Irrigation Progect Haryana etc. :

P-12 Table showing Indian Designee's formulation for
oomprehensive long range plan for wost . effective
utilisation of the water resources of Indus Basin. .

P-13 Extract from Rajya Sabha Prooeedmgs for ‘the period
20-3-1986.

P-14 River Valley and Basin district-wise. -

¥
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P-15 Statement showing percentage of gross area irrigated from
Canal, Wells and other sources in the State of Punjab and
Haryana during the year 1983-84 etc.

P-16 Indira Gandhi Nehar project (Rajasthan Canal) Stage - II.

P-17 Minutes and Agreements on. the remaining waters etc. in

reply to H-27.
P-18 Written Submissions of the State of Punjab filed on
8.12.1986. '

P-19 Additional Written Submissions filed by the State of Punjab
on 5.1,1987.
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R-4
R-5

R-6
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APPENDIX 17
LIST OF EXHIBITS FILED BY THE STATE OF RAJASTHAN

Statement of Case of the State of Rajasthan:

Rajasthan's reply to:the Statement of Case by the State
of Punjab concerning Para 1 of the Reference.

Rajasthan's reply to the Statement of Case by the
State of Haryana regarding Para 1 of the Reference,

Written submissions on behalf of the State of Rajasthan
in relation to para 1 of the reference.

Rajasthan's compilation of extracts from International
Law, Statutes and Statutory Constructions,

Submission of Rajasthan regarding various issues with
respect to permissive and legitimate usage of Ravi-Beas
Waters under para 1 of the Reference.

Written Submissions filed by the State of Rajasthan

dated 15,12.1986,



